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HIS ſmall Treatiſe 
having met with 
a very fayourable 
Acceptance, being the firſt 
that was ever printed in its 


Kind, hath encourag'd the 


Publiſher hereot to revite, 
correct, and ſupply every 
Thing that he thought was 
wanting to make it the 
moſt compleat of any Book 
now extant: In order there- 
unto, he hath carefully exa- 

A 2. mined 


To the Reader. 


mined the Authorities by | 
the reſpective Books of | 
the Law, and hath added 
many late adjudged Caſes F 
proper to the N by 
placing them under their 
convenient Heads and 
Chapters. And LTaſtly, 
hath added ſeveral new 
Chapters, with the Acts 
of Parliament that relate 
to Landlords and Tenants, 
and what concerns the 
Preventing the Deſtructi- 
on of Houles by Fire, and 
of the new Building of 
Houſes within the Bills of 
Mortality. 
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CHAP. I. 
A Diviſi wn of the ſeveral Kinds 
of Tenants and Tenures. 


VERY Subject of this King- The Kinds 
dom that occupieth any of Tenants 
Lands, or inhabiteth in any 44 Te- 
Houſe or Tenement, is {aid ws 
to be a Tenant, Tenens a. Tenendo; 
becauſe he muſt hold of ſome Lord 
or other. 

And divers and various are the 
Natures and Kinds of Tenants and 
Tenures in this Land at this Time; 
although they have been more nu- 


merous, and were indeed of exceſ- 


B live 


Fillenage. 


Pillenage. 


Free 
An. 


five Slavery to the People, ſo that 
their exorbitant Cruelty hath any 
their Diſſolution... 


Thoſe which are ceaſed to be, are 3 
Tenure in Villenage, where the Lord 
might vaſſal and enſlave his Tenant's 
Perſon at his Pleaſure, but not Kill bt 


him. 


pillage his Tenant of all his Goods. 


Frank- Almoigne, or Free Alms, was 
a Ienure begun, and had its Origi- 
nal, cither at or ſoon after the Foun- i 


dation of Monafteries and Religious 
Houſes, and extirpated with them. 


The Nature of it in old Time was, 


when a Man being ſeiſed of Lands 
or Tenements in his Demeſue as of 
Fee, of the ſame Land did enfeoff 
ſome Abbot or Prior, and their Con- 
vents, or ſome Dean and Chaprer, 
and their Succeſſors, or ſome Par- 
ſon of a Church, and his Succeſſors, 


or any other Religious Perſon who 


was in a Capacity to take ſuch Alms, 
to hold the ſame Lands and Tene- 
ments to them and their Succeſſors, 
in liberam Eleemoſyuam, in Free 
Alms, or Frank- Almoigue, of the 
Grantor and his Heirs: And ſuch 
as held in Free Alms, were bound, 
is Confidzration of ſuch Grant or 


eoft- 


* 
"XA 
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Pillenage, where the Lord might 
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. Ch. 1. Landloꝛds and Tenants; 
Feoffment, to perform certain Di- 


vine and Religious Services and Ex- 
erciſes, for the Soul's Good, Life and 


WE Proſperity of the Grantors, and all 


others, 

: And they confirmed all their Grants 
with grievous Anathema, and Im- 
precations againſt all ſuch as ſhould 
in any Ways diminiſh or take a— 
way ſuch their Grant, or convert 
the ame unto any other Uſe; 
which ſome believe to be none of 
the leaſt Cauſes, why Purchaſers of 
Church-Lands find ſuch ill Succeſs, 
and ſeldom do enjoy it to the Fourth 
Generation. 

But, as ſaid before, this Tenure 
and the Religious Houſes ended to- 
gether, or immediately one after the 
other, ſo that none can grant any 
Lands or Tenements ia Liberam Elee- 
moſynam, at this Day. 

Tenure in Capite and Knight's Ser- Knieht's 
vice, was alſo by Act of Parliament, Seroi e. 
Anno 12 Car 2. cap. 24. (together 
with the Court of Wards, which 
was dependent upon that Service) 
taken away, and all thoſe Tenures 
are now turned into. Free and Com- 
mon Soc ge. 

Alſo Tenure by Grand Serjeanty, Grand 
was a Kind of Tenure by Knight's Serjearry. 

B 2 Sei vice, 
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HAfcuage. Service, and fo was Tenure by E.“ 


Jeurge, becauſe the King had che 4 
Wardſbip and Marriage of ſuch fe. 


nants under Age; and though theſe W 


Tenvres are taken away by the ſaid Fr 
. 12 Car. 4. yet the Honorary der. 
vices of Grand Serjeanty till con- 


tinue. 


Petit Ser- But *tis ſaid, That Tenure by Pe- 
tit Serjeanty is no more than a So- 


jcanty. 


cage-Tenure in Effect, becauſe the W 


"Tenant is not thereby bound to do 


any Thing in his proper Perſon touch- 's' 


ing the Wars, and had not Wardſhip, 1 
Marriage or Relief annexed; yet this 
ems to be allo taken away by the 


ſaid Statute. 


So that the more uſual Tenants a- | 


mong us at this Day, are, 
Fee-ſimple. Tenants in Fee-fi mple, and in Fee- 
Tall. 


Be Tal. Tenant in Tail after Poſſibility of 


Iſſue extinCt. | 
Dower, Tenant in Dower, and by the Cur- 
Curteſy, teſy of England; Tenant for Term of 


Term of 


Life, for Life or for Years, upon Leaſe in Wri- 1 


Tears, ting, or Leaſe- Parol. 

Alt IVii. Tenant at Hi by the Common 
Law, or by Cuſtom. 

Suferance, Tenant at Suferance. 

Coty. Tenant by Coty of Conrt-RoV. 


Tenants 


*4 
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. 
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3 Tenants in Coparcenary, Toint-Te- Covarces 
nuts, and Tenants in Common. vary. 
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Fee-Simple. 


A Man bat is ſeiſed in Lands or Ee. ſimple 
enements, to hold to him and his 
Heirs for ever, is ſaid to be Tenant 
"Win Fee-fimple ; and ſuch an Eſtate is 
" Wc:iled Feoduin Simplex, The Word 
Feodum in Latin, being taken to ſig- 
rify Inheritance; and Simplex im- 
 Wplies pure, plain or unmixed: And 
indeed Fee-timple is the molt pure 
Holding; that is, Being unmix'd, or 
Wentangled in it ſelf, But as the whi- 
teſt Colour wi'l be ſooneſt ſtained, fo 
is this pure Tenure moſt ſubject to 
be ſpotted and involved in Troubles 
above any other; which the Law 
calls [acumbrances. Lit. Ten. Lib. 1. 
Cap. 1. 
Z If a Man were to deal as Purchaſer fneum— 
with a Tenant in Fee-{imple, he hath brances of 
a happy Bargain if he meets with a Fe.ſimpie. 
Simple Tenure and a Simple Tenant, 
I mean, the one free from Incum- 
brances, and the other from Deceit ; 
which many have found it a difficult 
Thing to obtain. 
I ſha!l therefore, by Way of Cau- 
tion, let down the ſeveral Troubles 
| B 3 oo 


( 
j 


Fibat In- 


eumbyran- 
ces. 


Frfeited. 


Tee Tai. 


if a Knave once poſſeſs it; and laſt Þ 


Eſtate of Inheritance that any Man i 


the Statute of Weſtminſter 2. cap. 1. 


The LAV concerning Ch. 1, 


and Incumbrances this pure Tenure, | 
call.d Fee-fimple, is ſubject unto. 

Fee ſimple may be incumbered with 
ſevera] Judgments, Statutes Me chane F 
and of the Staple, Recognizances, “ 
Moi tgages, Wills, Pre-contracts, Bar-“ 
gains and Sales, Feoffments, Fines 


many other favdolen Conveyances, 45 


of all, may be quite forfeited for 
Treaſon: = 


of = above-mentioned In 
is the moſt free, abſolute and ample 


can have; and therefore a Tenant in 
Fee ſimple is ſaid to be S in do- 
minico ſuo ut de feodo; that is, ſeiſed 
in his Demeſne as of Fee. | 


Tenant in Fee-Tail, 


r if 4. $4 RS 


All Freehold Inheritances before 


De Doais Conditionalibus, were Fee- 
ſimple at the Common Law; fo 
that Tenant in Tail was inſtituted 
by Force of that Statute: By which 
Statute there is a twofold Tenant in 
Tail, viz. 


General 
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cy. 1. Landloꝛds and Tenants. 


9 General and Special Tail. 


Npements to him, and to the Heirs of 
W hi Body begotten. 

For if in this Caſe he marry many 
Wives, and have Iſſue by them all; 
every one of them may (the Elder 
aying) come to inherit this Land, be- 


2 * cauſe every one is the Iſſue engendred 


1 of bis Body. 


It is the ſame Caſe, if Lands or. 


Tenements be inveſted upon a Wo- 
B 


man and the Heirs of her Body, and 
ſhe have ſevera! Husbands, and Chil- 
dren by them all, every one of them 
is in a Poſſibility to inherit thoſe 


& Tenements, being all begotten of ker 
Body. 


But where Lands or Tenements Seri rt 


are ſettled upon a Man and his Wife, Tai. 


and the Heirs of their Bodics be- 
tween them two lawfully to be be- 
gotten, this is Tenant in Special 
Tail; becauſe in this Caſe none can 
inheric but. fuch Children as are by 
this Man begotten upon the Body of 


this Wife named in the G. ant: And 


if that Wife die, and the Man taketh 
another Wife, and hath Iſſue of her 
B 4 Body, 


* He is ſaid to be Tenant in Gene- Genera} 
** Tail, who holdeth Lands or Te- 7. 


S ecial 


H . 


The Lins concerning Ch. 1. 


Body, the Iſſue by the later Wife © 


cannot inherit by Virtue of ſuch a 
Grant. And if the firſt Husband die, 
and the Wife marry again, and have 
Illue by a ſecond Husband, that Iſſue 
cannot inherit. Litt. Ten. J. 1. c. 2. 


There be ſeveral other Eſlates in 


Til with Special Tail, according to the De- 


Lintati- 
: 07, 


T.! be- 


(6/7125 ex- 


viſes, Limitations and Conditions, in- 
vented and ſettled by the Donor; 


3 4 


as ſometimes to a Man and his Wife, 
and the Heiis Males of their Bodies, 


between them two to be begotten: 


In this Caſe the Females cannot in- 
herit., Et econtra: For if limited to 
Heirs Females of their Bodies, then | 
the Males cannot inherit. | 4 

So that if Lands be inveſted upon a 
Man and his Heirs Males of his Body, 
ard he hath Iſſue two Sons, and 
dicth, the Eldeſt enters according to 
the Grant, and hath Ifſue a Daughter, 
and dieth ; this Daughter ſhall not 
inheric the Land, but the Brother, 
becauſe he is the Heir Male, 

And if a Man hath Lands granted 
to him, and to his Heirs Males of his 
Body, and he hath no Son, but only 
a Daughter, and the Daughter hath 
a Son, and dieth, living her Father, 
and after that the Donee dieth ; 39 
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Ch. 1. Landloꝛds and Tenants, 9 


Iſſue Male in the Law, the Son of his 
Daughter, which is the Grand-child, 


; tinct, and the Land ſhall revert to the 


came the Occaſion of many Miſ- 


Heirs of the Grantors and Leſlors; 


this Caſe the Donee dying without 


ſhall not inherit, but the Entail is ex- 


Donor. 
| Theſe Grants in Tail are the Cauſe Tait 15 
of much Strife, and ſtir up many "nn 
chargeable Suits, though in my Judg n. 
ment they are uſeleſs. For the Intent 

of the Doxor is ſeldom obſerved in 
them, he intending to preſerve the 
Memory of his own Name to Per- 
petuity; which cannot be, fince a 
Fine and Recovery will no bar and 
dock it. 

For the ſaid Statute De Donis, &c. Stat. fe 
being made 13 Edw. 1. eſtabliſhed a Donis. 
general Perpetuity in Eſtates de- 
ſcendible for all that would make it; 
ſo that moſt Eſtates were conſe- 
quentially entailed in perpetuum by 
the Donor, on the Heirs of the Douee; : 
which being againſt the Policy and 
Reaſon of the Common Law, be- 


chiefs; for Lords were often there- 
by defeated of their Eſcheats and 
other Duties and Services, and Pur- 
chaſers and Tenants often loſt their 
Estates, and were evicted: by he 


B 5 a for 


k © 


Common 
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for the Anceſtor could not bind his 


Eſtate farther than for his own 
„ | 
Theſe Miſchiefs were often at- 
tempted to be redreſſed in divers Par- 
liaments, and divers Bills to that End 
were exhibited, which were always 
rejected on one Pretence or other; 
but the true Reaſon was, The Lords 
and Commons knowing that their 
Eſtates-Tail were not forfeitable for 
Felony or Treaſon (as Eſtates in 
Lee ſimple were;) and finding they 
were not liable to the Debts, Incum- 


brances, Sales, Alienations or Leaſes 


of their Anceſtors, did always reject 
ſuch Bills. | 
This continued till about the 
12in of Ed. 4. when the Judges, up- 
on Conſultation among themſelves, 
did agree and reſolve, That an Eftate- 


Tail might be docked and barred by 


a Common Recovery, and that by 
Reaſon of the. intended Recompence 
in Value, a Common Recovery was 
not within the Reſtraint made by 
the ſaid Statute De Donts Conditio- 
nalibus. 

If Tenant in Tail General or Spe- 
cial die without Iſſue, the Donor or 
bis Heirs ſhall enter as in their Re- 
veilion; for in every Gift in the 

Tail, 
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Tail, without more ſaying, the Re- 
verſion of the Fee-ſimple is in the 
Donor. Lit. Ten. J. 1. c. 2. J. 3. 


Tenant in Tail after Poſſibility of I ue 


extinct, | 


When Lands and Tenements be 
ranted to a Man and his Wife in 
Special Tail, and one of them die 
before they have Iſſue, the Survivor 
is Tenant in Tail aſter Poſſibility of 
Iſſue extin&; but if they have Iſſue, 
during the Life of the Iſſue the Sur- 
vi dor cannot be ſaid to be Tenant in 
Tail after Poſſibility of Iſſue extinct : 
But if the Iſſue die without Iſſue, 
and leave none to inherit by Virtue 
of the Entail, then the ſurviving 
Donee is Tenant in Tail after Poſſi- 
bility of Iſſue extinct. Lit. Ten. J. 1. 
6. 3. F 7. 


Tx 
Entry by 
the Donor 


Poſſibility 
of Iſſue 


extint , 


And none can be Tenant in Tail ne © 
after Poſſibility of Iſſue extinct, but Specia! 
one of the Donces in Special Tail; Tail. 


which Tenant in Tail after Poſſibi— 
lity of Iſſue extinét is not charge- 
able for committing of Waſte, be- 
caule the Inheritance was once in 


him; but if he doth alien in Fee, it 
a Forfeiture of his Eſtate, and the 


15 
Hei in Reverſion way enter. For 


ſevare! 


d 2 The LA concerning Ch. 1. ; 


ſeveral other Privileges and Qualift- 4 


cations of this Tenant, Vide Co. Litt, 
F. 27:6; Fits. as 125. Kitch. 


F. 228. 


Teaant by the Curtefy of England. 


Tenant by When a Man marries a Wife ſeiſed 
the Cur- in Fee-ſimple, or in general Fee- 
76%. Tail, or one that is Heireſs unto 
Lands or Tenements in Special, and 


hath a Child by the ſame Wife Male 


or Female born alive, and the Wife | 


die; whether the Child be living or 
dead, the Husband ſhall hold the 
fame Lands during his Life, as Te- 
nant by the Curteſy of England, 
which is a Tenure uſed in none other 
Country but Euglunde And altho” 
the Child die as ſoon as it is born, 
if it were but heard cry, the Hul- 
band ſhall hold the Lands after his 
Wife's Deceaſe, during his Life, as 
Tenant by the Curtely ; the Crying 
of the Child being a ſufficient Teſti: 


mony of its being born alive, Lit. 


J. 1. N 


Tenant in Dower, 


Terant in This Kind of Tenant is always of 


Power. the Feminine Gender; and is, when a 


Man 
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Men who is ſeiſed of Lands or Te- 


Znements in Fee-ſimple, or in Ge- 


neral Tail, or his Heir in Special Tail, 
marries a Wife and dies; the Wife, 


after the Death of her Husband, 


ſhall have, during her Life, the third 


£ Part of ſuch Lands or Tenements 
as her Huchand had during the Co- 


verture, whether ſhe had any Iſſue 
by him or not, ſo ſhe be how Nine 
Years of Age at her Husband's 


ry. 


Death. Lit. J. I. c. 5. This is Dower Dover as 
at the Common Law, but by Cu- Common 
ſtom in many Places it is otherwiſe ; Law. 


for in ſome Places ſhe ſhall have 


the Half, and in others the Whole; 
and in all theſe Caſes ſhe is Tenant in 


Dower. 


In Kent it is the Cuſtom for the Dower by 
Woman to have Half her Husband's e Cuſtom: 


Lands durante widuitate, fo long as 
ſhe continues a Widow, and with- 
out Child; but if ſhe marry again, 
ſhe loſes all: So likewiſe is the Cu- 
ſtom there, if a Man marry a Wife, 
baving an Eſtate in Lands, &c. and 
ſhe die without Ifſue, he ſhall have 
Half while he remains ſole; but if 


he marry again he loſeth all And 


in Keut they ſay, the Reaſon thereof 
is, becauſe they do not love that their 
Lands {houid help to maintain any 


Chil. 


14 The LAM concerning Ch. 1. 
| Children, but ſuch as are of their 3 
y own Getting but how ſure they are 


thereof, Ignoramus. 


That by the Cuſtom of ſome | 


Towns or Boroughs, ſhe ſhall have 
the Whole. See more of this, Co. 
Lit. 31, 33. That there needs no Li- 
very and Seiſin to an Aſſignment of 
Dower. Co. Lit. 35. And that it muſt 
be of ſome Part of the Land, or 


of a Rent iſſuing out of the ſame. | 


la Ibid. & Dy. 91. See more in Lit. on 
f Ten: J. 1. c. 6. . 11. and Co. Lit. on 
[| the Chapter of Dower. 
\ The Wife One dgeviſed a Sum of Money to 
is not bar- his MWiſe, on Condition ſhe would 


ved of ber renounce her Dower; ſhe accepted 


Dower tho | 
ſhe accept a0 the Legacy, and yet the Chan- 


Legacy be- cery decreed that ſhe was not barred 
queathed of ter Dower thereby: It was far- 
* ther held, that ſhe being an Orphan, 
Chamber of London, it ſhould be 
conſidered as a Debt due to her be- 
fore Marriage, and remain to her; 
and that the Executors of the Hul- 
band were not entitled to it. Phea- 
fant verſus Pheaſant, in Cauc. Trin. 
22 Car. 2, Caſes in Chancery, Iſt Part, 


p. 181. 


Jen dat 


and her Portion remaining ſtill in the 


Ch. 1. Landlows and Tenants, 
* Tenant for Life. 


He that holdeth Lands or Tene- 
ments for the Term of his own 
Life, or for the Term of the Life 
of any other Perſon: In this Caſe, 
| the Leſſee either for Term of his 
= own Life, or for another's, is Te- 
© nant for Term of Life: And this Te- 
| nant for Life hath in him the Free- 
hold, this being the loweft Degree of 
Freehold. Lit. Ten. I. I. c. 6. 

If a Man be Tenant for Term of 
his own Life, he hath a higher Eſtate 
than he that is Tenant for the Life of 
another. Co. Lit. 42. a. 
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executed with Livery, becauſe an E- 
ſtate for Life is a Freehold. See after 
P. 18. 5 
In a Grant for Term of Life, it is 


Donor and Donee, Leſſor and Leſſee; 
there is likewiſe Grantor and Grantee, 
Obligor and Obligee, Mortgagor and 
Mortgagee. 


Fecffor; he to whom the Feoffmen 
is made, is the Fooffee, 
$0 


_— 
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Note; A Leaſe for Life muſt be Livery. 


aid to be from Leſſor to Leſlee. Leſſor and 
Note; There is Feoffor and Feoffee, Leſſee, 


He that enfeoffeth another in Fifty and 
Lands or Tenements, is called the Feoffee. 


1 f 
1 
1 : 


t 


| ' 
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Door and So when a Man giveth Lands or 


Donee. Tenements to another in Tail, he is 
called the Doxor; and he to whom 
the Gift is made, is the Donee. 

Grantoy And likewiſe he that letteth to 

oy Gran- another any Lands or Tenements to 

g hold for Term of Life, for Vears, or 


at Will, is called the Leſſor; and he 


to whom the Leaſe is made, is called 
Leſſee : Which Leſſee for Life (as I 
ſaid before) is Tenant of Freehold. 
Forteagoy So allo he that pawneth Lands to 
and Mort- another, is called Mortgagor; and he 
gageee to whom it is pawned, is called the 
Mortgagee. 2 


Tenant for Years. 


Tenant ſor Tenant for Term of Years, is when 


Tears. 4 Man demiſeth, and letteth any 


Lands or Tenements to another to 
hold for a certain Number of Years 


agreed upon between the Leſſor and 


the Lelee; by Force and Virtue of 
which Leaſe, the Leſlee entreth into 
the (aid TL enements. | | 
This Leaſe for Term of Years may 
be granted by Word of Mouth, and 
this is called a Leu Paro; which 
formerly bound the Leſſor ſo long as 
the Term was accorded for, if the 


Witneſles 
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Witneſſes lived to prove the Leaſe- 
Parol. 

But now the more ſafe and uſual 
Way is to take a Leaſe by Deed in- 
dented, which needs no other Exe- 
cution but only Sealing ard Delivery. 
For by Virtue of that Leaſe, the 
Tenant may enter whenſoever he 
will. 


Alſo, by the Statute of Frauds aud Leaſes 
Perjuries, 29 Car. 2. c. 3. Leaſes-Parol, Paroh 
or ly Nord of Mouth, will be void if 
they exceed Three Years from the Making ; 
yet Two third Parts of the improved 
Value of the Thing demiſed, muſt be 
reſerved to the Landlord. See aſter, 
Chap. 2. and Chap. 8. 

And no Leaſes, Eſtates or Intereſts, 
either of Freehold or Terms for Tears, or 
any uncertoin Tatereſts, not being Copy- 
hold or Cuſtomary Intereſts, jhall be grant- 
ed or furrendr-d, unleſs it be by Deed, 

o Note in Miting, figned by the Party 
fo granting or ſurrendring the ſame, or 
their Agents lawfully authorized by Mri- 
ting, or by Act und Operation of Law. 

And no Action ſhall be brought to 
charge any Perſon-upon any Contratt or 
Sale of Lands, Tenements or Heredita=- 
ments, or any Tntereſt in or concerning 
them, unleſs the Agreement upon which 

the 
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the Action ſhall be brought,. or ſome 
Memorandum or Note thereof, ſhall be 
in Writing, and figned by the Party, or 
ſome other Party by him lawfully au- 
thorized. See Chap. 8. for further Ob- 
ſervations on this Statute, 


Every one ſeiſed of an abſolute E- 
ſtate in Fee ſimple in his own Kight, 
may make a Leaſe for as many Years 


as he pleaſeth, provided it be not a 
Body Politick, leſt by exceeding, it 


ſeem a Deviſe in Mortmain; and 
ſome ſay for a Hundred, others, if 
but for eighty Yea's, *tis Mortmain ; 
and in this Caſe the Chief Lord may 
enter for the Forfeiture, unleſs they 
have purchaſed Licence from the Kung 
and the ſaid Chief Lord. See 2 H. 8. 
Morim.- 39. Kat. 23 H. 8. 10, Cc. 
His, 231; F. 211. D. 32. E. 

| But now by the Stat. 7 @ 8 V. 3. 
c. 37. The King alone, his Heirs and 


Succeſſors, may grant to any Per ſon or Per- 
foas, Bodies Politick or Corporate, their 


Heirs and Succeſſors, Licence to alien in 
Mortmain, and alſo to purchaſe, ac- 
quire, take and ho/d in Mortmain, 72 
Perpetuity or otherwiſe, any Lands, Tene- 
ments, Rents, or Hereditaments whatſq- 
ever, of whomſoever the ſame ſhall be 
bolden ; and ſuch Lands, Tenements, 2 
E 
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ſo aliened or acquired and licenſed, ſhall 
not be ſubjett to any Forfeiture by reaſon 
of ſuch Alienation or Acquiſition. 


19 


A Leaſe for Term of Life muſt be Livery and | 
executed by Livery and Seifin + be- Seiſin in 
cauſe the Freehold paſſeth with that Leaſe for 


Leaſe, which it cannot do without Life. 


Livery and Seiftn, 

This was the Caſe of Allen and 
Waller, at the Leat-Afſiſes at Maid- 
ſtone 1654. Waller brought an EjeEti- 
one Firme againſt Allen; the Defen- 
dant proved a Leaſe-Parol at a cer- 
tain Rent during his Life: Which 
laſt Word of the Defendant's Witneſs, 
gave the Verdict againſt him, becauſe 
none can be Tenant for Life, without 
Livery and Seiftu, 


Alſo if a Man make a Leaſe to one 


for Years, the Remainder to ano- 


tber for Life, or in Tail, or in Fee, 


here the Leſſor ought to make Livery 
and Seiſin to the Leſſee for Years, 


or elſe nothing ſhall paſs to him in 


Remainder, though the Leſſee enter 
and enjoy his Term of Years; but 
the Freehold and the Reverſion re- 
mains in the Leſſor. But if the Leſ- 
ſor make Livery and S:ifin to the 
Leſſee, then the Freehold paſſes over 


to them in the Reverſion, according 


to the Grant. For the Manner of 
Livery 
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nl Livery and Seiſin, ſee Pratt. Reg. laſt 
| publiſhed, 3 97. 

That Livery muſt paſs a preſent 
Freehold, and cannot commence in 
Futuro. Hob. 171. 

How a Corporation may make 
| Livery and Seiſin by Attorney. Pratt. 
10 Reg. 397. 
iy | If a Tenant for Years of Lands 


by conſent, that Livery and Seiſin ſhall be 
0 made unto him that hath purchaſed 
6 the Reverſion of thoſe Lands let un- 
1 to him, and it be made accordingly, 
| this is a good Livery and S:ifin to 
N make the Reverſion paſs, altho' the 
Tenant for Years do not go off from 
the Land at the Time when the Li- 
very and Seiſia was made. Vid. See 
aſter. 
Leaſe for Likewiſe if a Man make a Leaſe of 
Tears takes | ands or Tenements to another for 
12 wes af- Term of Years, and the Leſſor die 
r the De- 
very, before the Leſſee enter into the Tene- 
ments; nevertheleſs he may enter, 
1 notwithſtanding the Death of the 
Phe: Leſſor, becauſe the Leſſee hath Right 
WI to the Tenements by Virtue of his 
þ Leaſe, immediately after the Sealing 
and Delivery of it. /ude Chap. 2. 


Texant 
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' Tenant at Will. 


When a Man demiſes Lands to Tenant at 
another to bod to the Leſſee at Mil. 
the Will of the Leſſor, vel econtra, 
and by Virtue of this Leaſe the Leſ- 
ſee is in Poſſeſſion ; heie the Leſſee is 
Tenant at Will, and hath no certain 
Eſtate in the Tenements he holdeth, 
but the Leſſor may eject hm when he 
pleaſes; neither can the Leſſor force 
him to ſtay longer than he pleaſes. Co. 
F | | 

But if the Leſſee ſow the Land, and He max 
the Leſſor eject him out afterwards ſows ſhalt 
before the Corn be ripe, the Leſſee reap, if 
ſhall nevertheleſs have his Crop, and N * 
ſhall have free Egreſs and Regreſs to : 
cut and carry it away, becauſe he 
knew not when the Leſſor would en- 
ter upon him, 

It is ſaid, That if one be in Poſ- 
ſeſſion of the Lands of another, and 
hath uſually paid a Rent unto him 
for theſe Lands, although it cannot be 
expreſly proved that the Lands were. 
demiſed at Will to him that is thus in 
Poſſeſſion of the Lands, viz. That 
he ſhould hold them as long as both. 
Parties ſhould pleaſe; yet if the Pay- 
ment of a Quarter or Half a Year's 

L | Rent 
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for Years, 
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Rent can be proved, this will be a 

good Evidence of a Leaſe at Will. 

Pratt. Reg. (the 4th Edition) 403. 
But if a Tenant for Years ſow his 


Land ſo near the End of his Term, 
that his Leaſe expire before the Corn 


be ripe, he ſhall not come to reap 
it; but the Leſſor, or other who hath 
the Reverſion, ſhall have the Crop, 
becauſe the Leſſee knew certainly the 
End and Determination of his Term 
and Leaſe. CITI 
In like Manner if a Houſe be let 
to a Man to hold at Will, and the 
Lefſee enters the Houſe, and bring- 
eth in thither his Goods and Houſe- 
held-ſtuff, and afterwards the Leſſor 
ejects him out ; here he ſhall have Li- 
berty of Egreſs and Regreſs to fetch 
away his Houſhold-ſtuft, Utenſils, &c. 
and if ſuch Tenant die, the like Li- 
berty is given to his Executors, @c. 
Lit. Ten. p. 15. 
' Aſo if one ſeiſed in Fee-Simple, 
Fee-Tail, or for Term of Life, in an 
Houſe, and hath Goods in that Houſe, 
and makes his Will, appointing his 
Executors, and dies; now to whom- 
ſoever the Houſe deſcends, the Fxe- 
cutors ſhall have Liberty, in ſome 
reaſonable Time, to enter and carry 
away the Goods. 
L And 


* 
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And if a Man by Deed of Feoft- 
ment grants certain Lands to ano- - 
ther, and delivers him the Deed, but 
executes it not by Livery and Sein, 
the Feoffee in this Caſe may enter on 
that Land, and hold it at the Will of 
the Feoffor; but the Feoffor may eject 
him out again when he will. 

If a Man dwell in a Houſe as Te- Tenant 41 
nant at Will, he is not bound to re- Wit not 
pair the ſaid Houſe, as a Tenant for 50% d to 
Term of Years is bound to do, —— 

But if a Tenant at Will ſhall com- Waſte. 
mit voluntary Waſte, as to pull down 
Houſes, and cut, grub, fell, or de- 
ſtroy Trees, the Leſſor may bring 
his Action of Treſpaſs againſt him 
for ſo doing; for though* a Tenant 
at Will is diſpuniſhable for permiſſive 
Waſte, yet he Hhall anſwer for volun- 
tary Waſte. Vide poſt, Chap. 6. Alſo 
the Leſſor upon a Leaſe at Will, if he 
hath reſerved a yeariy Rent, may 
either diſtrain, or bring an Action of 
Debr for the ſame, if it be in Arrear, 
which he pleaſos. 


Tenant at Sufferance, | 


Tenant at Sufferance is he who Tenant at 
cones in by lawfu; Leaſe, and keepeth Sufferance. 
Polleſſion after his Leaſe is expired, 

and 


2 
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and wrongfully holdeth over: As Te- 
nant for Life of J. S. who holdeth 


over after the Death of J. S. Co, 


Lit. f. 57. b. Kitch, f. 238. 

The Leſſor cannot have an Action 
of Treſpaſs againſt a Tenant at Suf- 
ferance before his Entry into the 
Premiſſes. Co. Lit. 57. b. 

Alſo if one Leaſes at Will and dies, 
and the Leſſee continues in Poſſeſſion, 
tho' the Leaſe be determined by the 

eath of the Leſſor, yet the Leſſee 
is Tenant at Sufferance. 1b:d. 

But if the King's Leſſee for Years 
or Life holds over his Term, yet he 
is not Tenant at Sufferance, but an 
Intruder ; for no Laches of Entry may 
be imputed to the King. Lid. 

And if a Guardian, after full Age 
of the Heir, continues in Poſſeſſion, 

age * 
yet he is not Tenant at Sufferance, 
but an Abator; for his Eſtate is created 
by Act in Law. Ibid. 

If the Husband Leaſes for Years 


the Lands of his Wife,  rendring 


Rent, and then the Wife dies, the 
Husband ſhall not have Debt for the 
Rent incurr'd after, for his Eitate is 
gone; and it ſeems the Leſſee is be- 


come Tenant at Sufferance. 1 Roll. 
Abe. 591. B. 4. 


If 
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If one covenants to permit and 
| ſuffer another to have, hold and oc- 
cupy certain Lands, 2 die datus, for 
Lite; this is but a Covenant, and no g 
| Leaſe, and ſo the Law expects no 
& Livery thereupon; and therefore he | 
W ſhall not be Tenant at Will, but 
only by Sufferance. 1 Roll. Abr. 859. | 
J. 10. | ö 

Alſo if A. bargains and ſells Lands | i 
to B. by Way of Mortgage, on Con- f 
dition to pay ſeveral Sums yearly for 
W certain Years; and there is a Cove- 1 
W nant in the Deed, That B. ſhall not 3 
take any Profits of the Land, till De- p 
fault in ſome of the Payments: This 
is no Leaſe at Will; for it is not that 
A. ſhall take the Profits, but only 
that B. ſhall not take them, which 8 
ſounds in Covenant, and ſo B. is Te- | 
= nant at Sufferance only, and not Te- = 
* nant at Will. bid: 12. 4 


Tenant by Copy of Court- Rob. 


his is a very antient Tenure, and Twmart by 
depends only upon Cuſtom; and Coy of 
there are ſo many and various Kinds _ 
of - Cuſtoms in Capyholds in ſeve- 
ral Manors and Countries, that it 
| would take up a large Volume to [ 
Difcourſe of them all; which is not | 
| 8 now 
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now our preſent Intention, but we 
ſhall refer that Subject to a further 
Opportunity, and here ſhortly in ge- 
neral Terms ſet forth the Nature of a 

Cem Tenant by Copy of Court- Roll. In 7 
quid, vide a Manor wherein there is a Cuſtom, MW 
Poe, 30. and hath been ſo uſed Time out of i 
Mind ( for nothing can be a Cu- 

ſtom, unleſs it be Tempore quo non 

extat Memoria, Time out of Mind) 

that certain Tenants within the ſaid 

Manor have uſed to have Lands or 
Tenements, to hold to them and 

their Heirs in Fee-fimple or Fee- 

Tail, or for Term of Life, or upon 

any other Condition, at the Will of 

the Lord after the Cuſtom of the 

' ſame Manor, ſuch Tenants are cal- 

led Copyholders; that is, Tenants 

by Copy of Court-Roll: For a Co- 

py of the Court-Roll is all the Evi- i 
dence they have for their Eſtates 

in the ſaid Lands. Lit. Ten. lib. 1. 

cab. 9. 

Copy bolder Now -a Tenant by Copy of Court- 
can Roll may not alien his Eſtate bj 
ee ty Deed; for if he do, it is a Forfeiture 7 

ES to the Lord, and the Lord may en- 

ter and take the Forfeiture. Vid. & 

Co. Lit. 59. a. B19 = a 

But if any Tenant by Copy of 
- Court-Roll will alien his Lands, he 
| may 
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may do it by a Surrender into the But by i 
Hands of the Lord, to the Uſe of e fe 1 
him that ſball have it: And any Kind he Lord. | 
of Eſtate that a Freeholder can make 

Jof his Land by Deed, a Copyholder 

Wmay do the ſame by Surrender. Lit. 

WO Co. ut ſupra. 
= The Tenant by Copy of Court- Bound to 
WR ol! is alſo bound by the Cuſtom to . 
repair his Houſes; and if he ſuffer 

ay Tenement or Houſe to fall down 

or Want of Repair, or if he pull it 
own, he forfeits his Copyhold to the 

ord of the Manor. | | 2 
= The Tevant is as well inheritable [nherita- 
Was he that hath Frank-Tenement by %. 
he Common Law, if he obſerve the 
uſtom of the Manor, and perform 
and pay his Services. 4 Co. Rep, 21, 
þ 22, CC, See after zo, &c. : 


T here are ſeven Properties incident for 
Maintenauce of a good Cuſtom, 


Firſt, It muſt be reaſonable. 

Secondly, It mult be certain. 
Z Thirdly, It muſt be according to 
Common Right. | 
Z Fourthly, It muſt be on good Con- 
ſideration. 

Fiſthly, It muſt be compulſory. 


„ . 
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| _ Sixthly, It muſt be without Preju- 
dice to the King. 


Seventhly, It muſt be to his Profit, 
that claimeth the ſame. 


| In Cuſtoms, there is Uſer, Non- Uſer, 
Abuſer and Interuſer. 


er, Is when, according to Time 
and Occaſion, a Cuſtom is uſed. 
Noa-Uſer, Is when, for Want of 
Time and Occaſion, or through Ne- 
gligence or Forgerfulneſs, a Cuftom is 
not uſed, 
Abuſer, Ts when a Cuſtom is ill 
_ ., uſed; for as Uſer doth nouriſh a Cu- 
ſtom, ſo doth Abuſer deſtroy a Cuſtom. 
Interuſer, Is in ſome Caſes, where 
a Cuſtom may be uſed in one Sort, 
and ſometimes in another, and yet a 
ood Cuſtom, if there be good Con- 
ee for the Exchanging thereof 
at Times. | 
Fine at If the Lord have uſed, at the Ad- 
ebe Lord's miſſion of his Copyhold Tenants, 
Hu, ſometimes to take for a Fine Two a 
Fence, or ſometimes Four Pence for 
an Acre, ſometimes Twelve Pence an 
Acre; this Uſer is ſo uncertain, that Þ 


it makes the Fine Arbitrary at the 
Lord's Will. 


Cuſtom 
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Cuſtom to pay a Fine according te 
yearly Value, good. Pratt. Reg. 174. 

If the Lord of a Manor have uſed, Admiſſion 
Time out of Mind, to admit his Co- without 
pyhold Tenants without Fine; this Fine. 
Uſage ſhall bind the Lord, as well 
as a Fine certain. | 

If the Lord have uſed to have cer- Vor of 
tain Work-Days of his Tenants, and Tenant. 
that hath not been uſed by the Space 
of Twenty Years laſt paſt; yet that 
Non-Uſer is no Diſcharge to the Te- 
nants, ſo that there be any alive that 
can remember the ſame. 

If the Tenants have uſed, when [eruſer 
they ſow their Lands, to pay the for Rent. 
Lord Rent-Corn, and when it li- 
eth in Paſture, to pay their Rents 
in Money, this is a good Iuter- 
uſer. 1 

If the Tenants have uſed to pay Idem. 
their Lord every Fourth Year a dou- 
ble Rent, and every Sixth Year an 
half Rent, this is a good Interuſer. 

If the Tenants have uſed to have Abuſer by 
Common of Paſture in their Lord's Cattle. 
Woods for their Horſe-Cattle, and 
they put in their Neat-Cattle, and 
deſtroy the Woods, this is an Abuſer: 

But it is but finable, and no Forfei- 
ture of the Common, no more than 
if they have a Common for a certain 

C 3: Number 


Forfeiture. 


_ Cuſtoms 
muſt be 
reaſonable. 


For Ser- 


vic el. 


holds, this is no good Cuſtom : But 


The LAWS concerning Ch. 1, 


Number of Beaſts in the Lord's Soil, 
and they exceed the Number; this . 
buſe by the Surcharging is only fins. ; 
ble, and no Forfeiture. 5 

If a Man have a Fair to be uſed 
Two Days, and he keeps it Three a 
Days, this Abuſe is a Forfeiture. , 

Every good Cuſtom is grourdedil 
upon good Reaſon, and that ſhall ball 
ſaid in Reaſon a good Cuſtom, thay 
in Reaſon is a good Law; for Law 
and Cuſtom be of that Affinity, 0 
both do allow like Reaſon, and 
both do forbid like Inconveniences 
and the final Effect of both is, to 
diſcuſs and to diſcern every Man 
true Right, and to give to every 
Man that which is his own; for a 
though Cuſtom in ſome Caſes differ - 
from Law, and doth admit Executi 
on of ſome Acts without ſome Ce 
remonies required by the Law ; yer I 
the End and Effect of Cuſtom is to 
maintain the like Reaſon, and avoid 
the like Inconveniences as the Laws : 
doth. YL 
If the Tenants of a Manor will T 
preſcribe to hold without paying an) 
Rents or Services for their Copy £ 


to preſcribe to hold by tealty 8. pp 
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all Manner of Services, is good ang | 


reaſonable. . 
If a Lord will preſcribe never to To hold 4 


hold a Court but when it pleaſeth Court. 


himſelf, this is not good: But to pre- ; 


ſcribe never to hold a Court for the 
ſpecial Good of any one Tenant, ex- | 


| cept the ſame Tenant will pay him a 


Fine for the ſame; that is good and 
reaſonable. | 
If a Copyholder ſurrender his Land To furren- 


to the Uſe of a Stranger, in Conſi- 4er. 
deration that the ſame Stranger ſhall 


marry his Daughter before ſuch a 
Day; if the Marriage ſucceeds not, 
the Stranger takes no Benefit by the 
Surrender. But if the Surrender be 
in Conſideration that the Surrender 
ſhall pay ſuch a Sum of Money at 
ſuch a Day; though the Money be 
not paid, yet the Surrender ſtandeth 
good. Many Cuſtoms there are, 
which at the Beginning were volun- 
tary; and now, by Continuance, are 
grown compulſory: Qua initio fue- 
runt voluntatis ex poſt facto fuerunt 
neceſſitatis, faith the Civil Law: 
Which alſo in many Caſes doth agree 
with the Common Law. | 

Wilful denying of Services is a Refe- 
Forfeiture, Lit. Rep. 295, tures 


C 4 And 
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BV C And if a Copyholder convert Part 
"Mas of his Land into a Fiſhery, tis a For- 
” feiture. Lit. Rep. 268. 

But if Tenant for Life of a Copy- 
hold ſuffers a Recovery as Tenant 
in Fee-flimple, this is no Forfeiture. 
1 Mod. Rep. 199. If a Fold-Courſe is 
not due of Common Right, but of 
Cuſtom, and there is Diſturbance 
for it, 'tis no Forfeiture. Lit. Rep. 
267. | | | 

And of all Forfeitures committed by 
Copyholders, the Lord only is to take 
Advantage. TR | 

Remain» Alſo if he in Remainder entreth 
der. upon a Tenant for Life of a Copy- 
| hold, and maketh a Surrender, no- 
thing paſſeth. Mod. Rep. 199. 
Admit- Note; An Admittance of Tenant 
|  Jance. for Years, is an Admittance of him in 
| Remaſnder. 1 Vent 269. 1 Med. 102, 
{ 120. 4 Co. 23. 3 Cro. 504. 
| Sole Feed) Cuſtom for Copyholders to have 
. ing. fole Feeding in a certain Waſte ; it 
is not needſul to alledge that the 
Beaſts were Levant ahd Couchant. 
| Vid. 2 Lev. 2, 67. where allo it is ſaid, 
Licenſe for Copyholders may licenſe others 
Common- (without Deed). to put in their 
wg Beaſts. Beaſts, and may exclude their Lord. 
1 Vent. 165. 2 Saund. 326, 327. But 
if a Man claim only. Common Ap- 
purtenant, 


— . — 


Ch. 1. Landloꝛds and Tenants. 


purtenant, or Part of the Herbage, he 
muſt not ſay for his Cattle Levant and 
Couchant; and fol. 328. ſays, The 
Licence ought to be by Deed. | 

Lands do not appear to be Copy- 
hold, by ſaying, They were held ac- 
cording to Cuſtom, unleſs it be aid 
at the Will of the Lord. [dem 144. 


In what Caſes, and when the Lord C 


ſhall ſeize the Copyhold Eſtate of his 
Tenant for Felony or Treaſon. See 
2 Vent. 38. 1 Lev. 263. 


A Remainder limited to one for the Remain- 
Life of a Tenant for Life, may be %s limit: 


good by Way of Remainder, becauſe — 
a Tenant for Liſe may forfeit by 
alienating in Fee, and then he in 
| Remainder may enter and enjoy; but 
this Reaſon holds not in Copyholds; 
for if a Tenant for Life of a Copy- 
hold commits a Forfeiture of his E- 
ſtate, the Lord of the Manor ſhall 
take Advantage of the Forfeiture, and 
not. he that had the Remainder or 
Reverſion. 1 Saund. 151. 


Alſo a Lord may grant Copyhold Ex 54 
forfeited before Seizure, 1 Lev. 26. Remain- 
But Strode ver. Denniſon,. 3 Lev. 94. de Man.. 


Copyholder for Life was attainted 
of Felony, and adjudged, That be 
in Reverſion might take Advantage 


and enter; for the Bſtatz for Liſe 


81 Wa 


34 


Felo de 
ſe. 


Haben- 
dum. 


S1nzare. 


ſtom. 1 Lev. 63. 


Furrencer 


| 2 him in 


emain- 


_ 


152. 


and Wife good by Way of a pre- 
ſent Eſtate, but not by Way of 
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was determined by the Attainder, 
although it appeared the Felony waz 
pardoned. See after, Copyholder con- 
vicled. 

No Forfeiture of a Felo de ſe hap- 
pens before an Inquiſition is taken 
and returned. Saund. 278, 362. 

The Husband takes Copyholdf 
Lands of the Lord, to whom the 
Lord grants the Seifin to hold to the, 
Husband and Wife; tis a good Grant 
to the Wife, altho' ſhe is not named 
till after the Habendum. 1 Saund. 151 

A Lord without a Cuſtom may 
ſeize the Lands until the Tenant 
comes in to be admitted, but cannot 
ſeize them as forfeited without a Cu- 


If he in Remainder of a Copy- 
hold ſurrenders his Remainder for 
the Uſe of the Tenant for Life, and 
after his Deceaſe to the Uſe of him- 
felf and his Wife, the Eſtate limited 
to the Tenant for Life is void; but 
the Eſtate limited to the Husband 


4 
+ 
. 


2 Remainder, 1 Saund. 150, 151, j 


13 
3 


But a Surrender of a Copy hold in 3 
Fee, from the Time of his Death, 


* 
In 
_-” 
* 
- "2 
* 


a void. {ders 151. 
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A Copyholder convicted of Fe- Cœybolller 

WW lony, had Clergy allowed before At- „nie. 

tainder ; and the Court were of Opi- 

nion, That 'twas no Forfeiture with- 

out a ſpecial Cuſtom. 1 Lev. 263. 

If a Covenant or Agreement be Surrender. 
to ſurrender a Copyhold to the Uſe 
of A. then a Surrender into the 
Hands of Two Copyholders, accord- 
ing to the Cuſtom, is ſuſficient, 1 Lev. 
293. 
91 Copyhold Eſtate cannot be ſur- Admis- 
rendred to another by Attorney with- e 
out Deed; but one may be admitted 
to a Copyhold Eſtate without Deed. 

Pratt. Reg. 170. 

Admittance to a particular Eſtate, No Eine 
is Admittance to the Remainder; 4. 
and no Fine -ought to be paid for Ad- 
mittance to a Remainder without 
ſpecial Cuſtom; and a Refuſal to 
pay a Fine upon a reaſonable Doubt 
of the Cuſtom, is not a Forfeiture, 

3 Lev. 308. | 

Copyhold Land of the Tenure of Beese“ 
Borough-Engliſh, ſurrendered to the £8 
Uſe of another Perſon and his Heirs, 
= who dies before Admittance, the 
Right ſhall deſcend to the younge!t 
= Son. 1 Mod, Rep. 102, 3 Keb. 263. 
4 Co. 22. 6, | 


I's 


* 
- 
L. 


Surrender. 
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If a Copyholder for Life ſurrender 
to the Uſe of another who is admitted, 
by this the firſt Copyholder's Eſtate 
is clearly determined; but if Copy- 
holder in Fee ſurrenders to the Ule of 
another for Life, after his Death he 
ſhall have it again. King and Lord's 
Caſe, Hill. 5 Car. 1. B. R. Rot. 793. 
Cro. 1. Par. 148. 

If an Infant ſurrender Copyhold 
Land to another who is admitted, 
this is not good to bar the Infant, for 
he may enter at his full Age, Goole 
and Grane's Caſe, Moor's Rep. : 

If a Woman Copyholder take an 
Husband who ſurrenders, this ſhall be 
no Diſcontinuance to the Wife, nor 
her Heirs. 35 Elix. Bullock and Dti4- 
ley's Caſe, 4 Co. Rep. 23. 

The Lord of a Manor ſeized a PZ 


Copyhold without Cauſe, and grant- 2 


ed it to another in Fee, the Grantee l 
died, and his Heir was admitted: 
Then the firſt Copyholder died, 
and his Heir entred upon the Heir 
of the Grantee, and ſurrendered to 
the Uſe of a Stranger; and here 
the Heir's Entry. before Admiſſion 
was adjudged lawful, and his Sur- 
render to the Uſe of a Stranger 
good; and it was reſolved, That 
the Deſcent of a Copyholder doch 
| not 
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not Toll or take away the Entry 
of another Copyholder who hath 
Right. 2 Cro. Par. 36. and wide 4 
Co. Rep. fol. 23. 

If a Copyholder for Life cut down 
Trees, the Lord may carry them 
away. Pratt. Reg. 170. 


If a Copyholder commit Waſte, pape. 


whereby a Forfeiture accrueth to 


the Lord, who afterwards accepteth 


| of Rent; this doth not bar the Lord, 
but he may enter for the Forfeiture of 
the Tenant, notwithſtanding the Ac- 
ceptance of the Rent. Mich. 29 El. 
in B. R. Godbolt 47. 


If a Copyholder forfeit his Eſtate, Forfeiture 
and then ſurrenders to the Lord, who and 4ccep- 
accepts it, not knowing of the For- te. 
feiture ; yet. this is no Diſpenſation of 


the Forfeiture. Hil. 4 Car. 1. Rot. 
496. B. R. Matthews and Jheaton's 
Caſe, 1 Cro. Par. 169. 


A Copyholder in Fee took a Leaſe Copypold 
for Years of a Manor: Reſolved the extin#. 


Copyhold was extin& for ever, and 


not only during the Leaſe, Hide and 


= Newpor:'s Caſe, Moor's Rep. 


If a Feme Copyholder in Fee take 44van- 
an Husband, who makes a Leaſe for tage 10 

2 Years contrary to the Cuſtom; after Feme Ca- 
| the. Husband's Death, this Forfei- ** 


ture ſhall not bind the Feme and 


» -— SAShe# = Loa 27 ES 
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* ber Heirs, but The ſhall have it a- 
pain after her Husband's Death on 
5 obſtante the Forfeiture ; and ſo it was 
| adjudged inter Savern and Smith in 
the Exchequer. "Oro. Rep. 1. Par. 7. 

| | Paſch. 1 Car. 1. 
Copybold A e in Pee ſurrendred 
paged to the Lord of the Manor his Copy- 
hold Eſtate, and the Lord made a l 
Leaſe for Years of the Manor and of 
the Copyhold, by the Name of his 
Tenement called H. and whether by 
this the Copyhold was determined i 
or no, was the Queſtion: And it was 
held that it was not; becauſe when 
the Lord let the Manor, it was in- 
cluded as Parcel thereof; but if he 
had made a Leaſe for Years of the 
Copyhold by it ſelf, that had de- 
ſtroyed the Copyhold, for it was then 
during that Time ſevered from the | 
Manor, and ſo could never again bel 7 
demiſable by Copy. M. 14 Car. 1. in 
B. R. Lee and Boothley's Caſe. cre ff 1 
1 Par. fol. 375 1 
- Efate - If a Copybolder make a Leaſe 11 
feited, Years, which is a Forfeiture at tbe 
revived, Common Law, and after the 00 5 
makes a Feoffment, or a Leaſe forÞ A 
Years of the Freehold of this Copy- 4 
hold, in this Caſe the Feoftee or 
Leſſee of the Lord ſhall not cake 7 
| ad. 


1 | 


—_" VF Sf © 


Advantage of the Forfeiture; for 


the Leaſe of the Freehold made by 


the Lord before Entry, is an Aſſent 


that the Leſſee of the Copyholder 


ſhall continue his Eſtate, and ſo it is 
in Nature of an Affirmance and Con- 
firmation of the Leaſe. M. 20 Elix. 
in C. B. Penn and Mericall's Cale. 


Ouen's Rep. fol. 63. 
Every one who hath a lawful gz, 
Eſtate or Intereſt in a Manor, be it ) Eſcheat 
in Fee-Simple, Fee-Tail, Dower, regranted: 


Tenant by the Curteſy, Tenant 
for Life, Tenant for Years, Guar- 
dian, Tenant by Statute-Merchant, 
Staple or Elegiz, Tenant at Will and 
Sufterance; if a Copyhold eſcheat 


or come into their Hands during the 


Time, they may regrant it, and it 


| ſhall bind the Lord, becauſe every one 


of them is Dominus pro tempore. Co. 
Lit. 58. Co. 4 Rep. 28, 29. | 

If a Copyholder accept of a Leaſe © 
for Years of his Copyhold, by this 
his Copyhold Eſtate is determined. 
29 Elix. Lane's Caſe. Co. 2 Rep. 16. 


If the Fine of Copyholders of a Reaſonable 
Manor upon Admittance be incer- Fines. 


tain, yet the Lord cannot demand 
or exact unreaſonable or exceflive 


© Fines; and 4f he do, the Copyholder 
may by the Law deny to pay them, 
and 
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and it is no Forfeiture; and it ſhall be 
determined before the Judges, upon 
Proof of the Value of the Land, 
what Fine was reaſonable to be de- 

. manded; for if it ſhould be otherwiſe, 
great Part of the Copyhold ſhould be 
deſtroyed at the Will of the Lord, 
by exacting unreaſonable Fines. Co. 
4 Rep. 27. Latch's Rep. f. 14. acc: 

Reaſonable If the Lord aſſeſs a reaſonable 
Time to Fine, and require the Copyholder to 
pay it pay it, he is not bound to pay it pre- 
ſently, becauſe he could not know 

what the Lord would aſſeſs, & nemo 

tenetur di vinare, and he ſhall there- 

fore have reaſonable Time to pay it 

in, if the Lord limits no Time; but 

it is otherwiſe of a Fine certain. Co. 

4 Rep. f. 27. 

Not ti! Note, That no Fine is due to the 
Admit Lord, either upon Surrender or De- 
dance. ſcent, until Admittance, for that is the 
Cauſe of the Fine; and if after the 

Tenant deny to pay it (if it be a 
reaſonable Fine) it is a Forfeiture of 

the Copyhold. Bacon and Flatmans 

Caſe, and Sand's Caſe, ſo reſolved. * 

Vide Co. 4 Rep. F. 28. 3 

Deſerting If a Copyholder come not to do 
of Service. his Services, although he were of- 
ten demanded to do them, but ſtill 

puts. off from Time to Time to do- 

| them; 


on — 
Ch. 1. Landloꝛds and Tenants, 41 


them, although he do not abſolutely 
refuſe, yet his Deferring is a Forſei- 
ture. Paſch. 2 Car. 1. in B. R. John- 
ſon's Caſe. Latch's Rep. f. 1i4. 
The Lord of a Manor aſſeſſed Vbas Fne, 
Two Years and half Value of the 
Land, according to the racked Rent, 
ſor a Fine upon the Grant of a 
Copyhold, and for Non: Payment 
thereof entred for a Forfeiture: And 
it was held by the Court of King's 
Bench, that the Fine was unreaſona- 
ble, and that one Year and an Half 
of improved Rent was high enough ; 
and therefore the Lord's Entry for 
the Forfeiture was adjudged unlaw- 
# ful. Fill. 5 Car. 1. in B. R. Dowe 
and Golding's Caſe, Cro.,i. Par. 142. 
I. I. ibid. | | 
Ie Lord aſſeſſed a Fine of twelve Fines cer- 
7 Pounds to be paid by a Copyholder, tain ten- 
| and appoints it to be paid at his dared. 
Capital Meſſuage of the Manor 
Three Months after, and the Copy- 
holder pretending the Fine to be 
certain, (that is to ſay, Two Years 
Quit-Rent,) offered the ſame at the 
Day of aſſeſſing the other Fine; but 
„ = at the appointed Place for the Pay- 
ment thereof, cometh not thither to 
| excuſe his Non-Payment, nor make 
„any other Refuſal; and it was held 
4 2 to 
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to be a Forfeiture of his Copyhold: 
But if he had come at the Day aſ- 
ſigned him for the Payment, and had 
then tendered the Two Years Quit- 
Rent, being the Fine certain accord- 
ing to Cuſtom, though not afleſſed 
nor demanded by the Lord, it had 
not been a Forfeiture. 2 Cro. 617 
Latch's Rep. 122. 

Statute of It was adjudged, That Copyhold- 

Limita- Lands were within the Statute of 

* 21 Jac. 1. c. 16. for Limitation of 
Entries within 20 Years. Pratt. Reg. 
170. But fee the late Act 4& 5 Ann. 
to commence an Action within a 
Year upon ſuch Entry or Claim. 
But that Copyhold is not within the 
Statute of 12 Car. 2. touching Guar- 
dians, Idem 171. Vide 3 Lev. 395. 
2 Lutw. Ent. 1139, 1140. 


Tenants by the Verge, 


Are after the fame Nature as Te- 
nants by Copy of Court-Roll; but 
they are fo called, for that when | 
they will ſurrender their Tenements 
into the Lord's Hands, unto the Uſe 
of another, they have a little Rod, 
which, by Cuftom of the Manor, they 
deliver unto the Steward or Bailiff, | 
and he, that takes the Lands, re- 

ceives 
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ceives the Rod in Court from the 
Steward in the Name of Seiſin, and 
therefore they are called Tenants by 
the Verge: Let they have no other 
Evidence but Copy of the Court- 
Roll. Lit. Ten. Lib. 1. cap. 10. 

One had cut down Timber upon 


2 Copyhold Tenement, which was 


preſented at a Court-Baron, and 
found to be Waſte, and conſequent- 


ly a Forfeiture; whereupon the De- 


fendant was admitted, brought his 
Eje&ment, and had a Verdict. The 
Plaintiff brought his Bill in Equity 
to be relieved: And it being not 
prov'd that the Plaintiff had ſold any 
of the Timber, and'that the Premiſſes 
was much out of Repair, an Iſſue 
was directed to try if the Waſte was 
wilful; which being found for the 
Plaintiff, it was decreed he ſhould 
be reliev'd: And that the Defendant 


ſnould deliver her the Poſſeſſion again, 


and account for the meſne Profits: 
But the Lord Chancellor ſaid, in 
Caſe it had appeared wilful Waſte, 


ſhe ſhould not have been reliev'd. 


Mary Thomas, Widow v. Potter & 
al”. Fill. 19 Car. 2. Chancery Caſes, 
1 Par. fo. 98. | 


Copyholder 


43 


Copyboldey 
commits 
evilful 


Forfeiture, 
the Chan- 
cery will 
not relieve 
him, 


riage, to 


creed to 
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An Agree- Copyholder before Marriage a- 
* 3 greed to ſettle his Copyhold Tene- 
ment on his intended Wife; the 
ſettle Copy- Marriage took Effect, and the Huſ- 
bold on bis band ſurrendred the ſaid Copyhold | 
——_ to a Stranger for a Sum of Money 
2 by way of Mortgage; he afterwards 
fand good ſurrendred the Premiſſes to the Uſe 
againſt a Of his Wife for Life, which Surren- 
Purchaſer. der was not preſented at the next 
Court: But the Widow, however, 
procur'd her ſelf to be admitted; 
and it was decreed by the Court of 
Chancery, That the Wife heing in, 
purſuant to a Marriage-Agreement, 
her Eſtate ſhould not be impeach'd ; 
but had it been a meer voluntary 
Settlement, it would have been o- 
therwiſe. Merlin v. Secmore in Canc. 
Trin. 22 Car. 2. Chancery Caſes, 1 Part 

P. 170. 
A Copyholder having agreed for 
a valuable Conſideration to ſurren- | 
der his Land, is but in the Nature 
of a Truſtee for the Vendee. 1Hbid. 


171: 
No Fine Where a Copyholder in Fee ſur- 


due from a renders to the Uſe of another for 


Rever ffo- Life, and the Leſſee dies, he ſhall | 
1 on bis not pay a Fine for a Re- admittance to 
mit” the Reverſion; for it continued al- 
s Ways 


* . ES. We ne 
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ways in him. 9 Co. Mary Podger's 
Caſe, 107. | | 

And if ſuch Copyholder in Fee B ve 
ſarrenders to the Uſe of One for Life, Fine due 
Remainder to a Third Perſon in Fee, from Te- 
but one Fine is due; for the particu- Life for 2 
lar Eftates and the Remainders are % in Re- 
but one Eſtate. Mich. 38 & 39 Elix. mainger. 
B. R. by Poplar. . 

If a Copyholder incur a Forfeiture Lord aftes 
by committing Waſte, and the Lord Acceptance 
© afterwards accept the Rent, he 7 Rent, 
may enter for the Forfeiture not- for Waſte 
8 withſtanding; for the Copyhold committed 
was in him immediately by the For- before thas 
feiture. Mich. 29 Elix. B. R. Godb, Time. 


47. 


Tenants in Coparcenary. 


There be Two Kinds of Tenants 
in Coparcenary; that is, Parceners at 
the Common Law, and Parceners by 
= Cuſtom, Cs 
After the Courſe of the Common 
Law, when a Man or Woman is 
ſeiſed in Lands or Tenements in 
Fee-Simple, or Fee-Tail, and hath 
Ino other Iſſue but Daughters, and 
dieth; the Tenements deſcend to 
- che Daughters equally as — 


© 1 $$ wan 


Tenant 
Curteſy. 7 
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and they ſhall enjoy every one an 
equal Part thereof as Tenants in Par- 
cenary or. Copartnerſhip, and are all 
as it were one Heir to their An- 


ceſtor: And theſe Coheirs or Par- 
_ eeners, may have a Writ, called, Breve 
de partitione facienda, to have the 


Lands equally divided and ſhared 
amongſt them. : 
If a Man ſeiſed of Lands die with- 
out Iſſue, and the Tenements de- 
ſcend to his Siſters ; or if he hath no 


Siſters, and it deſcends to his Aunts ; 


rhoy be Coheirs or Parceners as afore- 
aid. | 

If there be Two Parceners, One 
marries and hath Iſſue and dieth, and 
afterwards her Hushand holdeth one 
Half, as Tenant by the Curteſy; 
the Coheir or Parcener that ſur- 
viveth, and the Tenant by the Cur- 
teſy may make Partition between 


them: And if the Tenant by the 


Curteſy will not conſent thereun- Z 
to, the ſurviving Parcener may com- 
pel him by a Writ de Partitione far 
cienda. S 


But if the Tenant by the Curte- 3 


3 have | 


$.\ 
"F 
— 


ſy deſires to have Partition, and the 
Parconer ſurviving will not agree ta 
it; the Tenant by the Curteſy can 
have no Remedy: For he cannot 
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.. 
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= have a Writ de Partitione facienda 
| againſt the ſurviving Parcener, al- 
though the Parcener may have it a- 
gainſt him. See the late Acts con- 
cerning Partition. 


Parceners by Cuſtom. 


In North Males. But the Men of Kent 
pnly claim this as a Right remain- 
ng unto them unconquered; and it 
s thus: If a Man be ſeiſed in Fee- 
Pimple or Fee-Tail in Lands or Te- 
Pements of the Cuſtom! and Tenure 
f Gavelkind, and hath Iſſue divers 
Pons, and dieth; all the Sons ſhall 
2 Coheirs, and equally inherit thoſe 


Ind may make Partition by Writ de 
Partitione facienda, and divide, as in 
he Caſe of Daughters at the Com- 
Pon Law. 


4 Grant of Borough. Engliſb Lands to 
Ine and his Heirs for Three Lives, 
e pe youngeſt Son ſhall be Heir. 2 


. 13. BD 

ta 2Y Otherwiſe. in Gavelkind, of Rent 
Franted out. of it, it ſhould go a. 
Fe « mongſt 


Zands and Tenements as Females do, 
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This Tenure is Gavelkind, and Parcezers 
Ss only uſed in Kent, except in ſome by Cuſtom. 
ertain Places in England beſides, and Gavelkizd. 
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1 mongſt all as the Land ſhould. L. 
1 dem 89. 

1 A Rent de novo, granted out of 

Gavelkind Land, ſhall deſcend ac- 
cording to the Deſcent of the Land 
1 Mod. Rep. 86, 96. 


b 3 Joint-Tenants. 


Feint-Te- When a Man being ſeiſed of cer. 
nants. tain Lands and Tenements, doth 
thereof enfeoff Three or Four, ot 
more, to have and to hold to them 
and their Heirs, or to hold to them- 
ſelves for the Term of their Lives 
or for another's Life, and they be- 
1 come ſeiſed by Virtue of that Feoff. 
9 ment: Theſe are ſaid to be Joint- 
0 o + | 
Diffeifors, Likewiſe, if two or more diſſeiſe 
another of any Lands or Tenement: 
to their own Uſe, the Diſſeiſors be 
Joint-Tenants; but if it be but to 
160 the Uſe of one of them, they be not 
. Joint-Tenants. 
. Now, the Nature of Joint-Tenants 
is, That the whole Eſtato ſhall go to 
the Survivor, 

As if there be Three Joint-TenaniP 
in Fee-ſimple, and the one of then 
hath Iſſue, and digeth, the Two that] 

1 3 ſurviv 
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zrvive ſhall have the whole Tene- 
ents, and nothing thereof ſhall go 
che Iſſue of him that is dead: And 

the ſecond Tenant have Iflue and 
ie, the Third, who is the Survivor, Survivor 
all enjoy the Whole, and ſhall have 

in Fee ſimple to him and his 
eirs. 

But now there is a Differencs - in 

'enents in Parcenary : For if there ter, if 
e three Copartnert, and one hath Copartners. 
Wllue, and dieth before there be any 
artition made, that Part which be- 


8 onged to her that is deceaſed, ſhall 
ez eſcend to her Iſſue: And if ſuch 
e. Farcener die without Iſſue, ber Part 


{Wall deſcend to her Coherrs : So that 
his 'they have by Deſcent, and not 
Wy Survivorſhip, as Joint-tenants 
iſe ave. 
And as the Survivorſhip taketh 33 


* lace ee Joint: Tenants, ſo it hig. 
to Doth amongſt all Perſons who have 
ol oint Eſtate or Poſſeſſion with others 

In Chattels Real or Perſonal. 
nis. As, If a Leaſe be mad: to ſeveral den « 
0 erſons for Term of Years, the Sur- Leaſe. 


Wivor of the Leſſees ſhall enjoy all the 
Tenements during the Term by Vir- 


1 u fn 
wn ue of the Leaſe. 


hat 
Vivo 
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And in like Manner, Goods and 
Chattels Perſonal, whereof there be 


Partners, ſhall go to the Survivor, 


And if a Bond be made to many Per- 
ſons for one Debt, and ſome of the 
Obligees die, the Survivor ſhall have 


all the Debt. And fo it is in all 


Covenants and Contracts amongſt 


Partners. 


Feveral In- 
ber;tances. 


There may alſo be Joint-Tenants 
for Term of Life, and yet they have 
ſeveral Inberitances: As, 

If Lands be given to Two Men to 


hold to them for Term of their Lives, 


and to the Heirs of their two Bodies, 
here theſe Donees are Joint-Tenants 
for Term of their Lives, and have 
ſeveral] Inheritances: For if one of 
them have Iſſue and die, the Survi- 
vor ſhall enjoy the Whole during his 


Life by Survivorſhip. And if the 


D:ftinft jon. ; 


Survivor have alſo Iſſue and die, then 
the Iſſue of them both ſhall enjoy 
the Eſtate equally between them, as 
Joint- Tenants. 

Now the Reaſon why theſe are 
ſaid to have ſeveral Inheritances, is, 
becauſe it is impoſſible for them to 
have an Heir between them, as a 
Man and a Woman may have. 
Therefore the Law maketh this 


Diſtinction according to Reaſon and 
the 


4 


Ch. 1. La ndloꝛds and Tenants. 51 


the Form of the Gift; that is to the 
Heirs that one getteth on the Body 
of his Wife; and ſo likewiſe of the o- 
ther: So that by this Reaſon it muſt 
of Neceſſity be, that they have ſeve- 
ral Inheritances. 

And if after the Death of the Do- One Dones 
nees, the Iſſue of one of the Donees ching. 
die alſo, leaving no Iſſue of his Body 
ſurviving, in this Caſe, the Donor or 
his Heirs may enter into the Moiety 
of the Lands, as in his Reverſion, 
though the other of the Doxees hath 
Iſſue living. 

In like Manner, If Lands be given Simile he- 
to Two Females and to the Heirs of ween Fe- 
one of them; in this Caſe, the one Wales. 
of them, that is, ſhe that hath it but 
for Life, hath a Freehold; and the 
other hath a Fee-ſimple: And if ſhe 
that hath a Fee die, the other who 
hath the Freehold, ſhall enjoy the 
Whole during her Life, by Virtue of 
her Survivorſhip. 

And if Tenements be given to 
Two, and to the Heirs to be ingen- 
dred of the Body of one of them; 
here the one hath Freehold, and the 
other Fee-Tail. . | | 

If there be two Joint-Tenants, and Ore granti 
they be ſeiſed of an Eſtate in Fee- © Kent- 
imple, and the one by Deed grants 8 WP. 

D 2 s Rent- 
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a*Rent-charge to another out of that 
Part which appertains to him; now 
during the Life of the Grantor, this Þ 
Rent-charge is good and effectual, 
but it becomes void after the Death | 
of the Grantor: For the Tenant that 
ſurviveth, ſhall hold all the Land by 
Survivorſhip, diſcharged from the 
Rent-charge of the other. 
If there be two Joint- Tenants. for 
Life, and one lets his Part for Years, 
rendring Rent, and dies, the Term 
ſhall continue againſt the Survivor, 
but the Rent is gone. Finch Lib. 1. 
cap. 3. p. 13. Dyer 187. 4 
Difference But amongſt Coheirs or Parceners, 
between jt is otherwiſe : For if there be Two 
7 Parceners in Tenements in Fee-fim- 
partners, ple, and before Partition one chargeth 
his Part by his Deed with a Rent- 
charge and dieth, leaving no Iſſue, 
whereby his Moiety deſcends to the 
other Partner; here that Part ſhall 
not be freed of the Rent-charge, be- 
cauſe he cometh to this Moiety by 
Defcent as Heir by Law. 
Partition If Joint-Tenants be deſirous to 
by Conſent. make Partition between them, they 
may do it by Conſent and Apree- 
ment amongſt themſelves; and ſuch 
Partition is good and binding againſt 
each other: But unleſs it be done 
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bymutual Conſent amongſt themſelves, 
the Law cannot enforce or compel 
them, or either of them, to do it; 
becauſe Joint-Tenants cannot have 4 
Writ de partitione facienda, as Te- 
nants in Copartnerſhip may have. 
But ſee the late Stat. Poſtea 58. 

If there be a Joint Eſtate of Lands 
and Tenements made to a Man and 
his Wife, and to a third Perſon; 
here the third Perſon ſhall have as 
much as the Man and his Wife ; that 
is one Moiety: For the Man and 
Wife can have but Half the Eſtate, 
becauſe they are but one Perſon in 
Law. | 

In like Manner it is, if Lands were 
made to a Man and his Wife, and 
to Two others; here the Man and 
Wife can have but a Third Part, 
and the Two others the other Two 
Parts. e 


Tenants in Common. 


Such as have Lands and Tene- 
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Husband 
and Mife 
are but 


I one. 


Tenants in 


ments by ſeveral Titles, and not joint Common. 


Title, and none of them knoweth 
what is ſeveral to him, whether ir 
be in Fee-Simple, Fee-Tail, or for 
Term of Life; theſe are ſaid to be 
Tenants in Common, becaule they 

D 3 ought 
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Joint- 
Tenants 
become Te- 
mants in 


Common. 


Simile. 
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ought by the Law to hold, enjoy and 
occupy the Lands and Tenements in 
Common and undivided, and to. take 
the Profits in Common, as coming to 
the ſame Lands and Tenements by 
ſeveral Titles, and not by one joint 
Title, 

If a Man enfeoft two Joint-Te- 
nants in Fee, and one of them aliens 
his Part to another in Fee; this 
Alienee and the other Joint-Tenant, 
be Tenants in Common, becauſe 
they now ſtand ſeiſed by ſeveral Ti- 
tles; the one ſoint-Tenant by Vir- 
tue of the firſt Feoffment made to 
him; and the other Aer 
and the Alienee become ſeiſed in their 
Moiety by Virtue of the Feoffment 
of the other Joint-Tenant; ſo that 
the ſeveral Feoffments make their 
Titles ſeveral, whereby they become 
Tenants in Common. 

If there be three Joint- I enants, 
and one of them aliens his Part to 
another Perſon in Fee, here the Alie- 
nee is Tenant in Common with the o- 
ther two Joint-Tenants, and of the 


other two Parts, the two Joint-Te- 


nants be ſeiſed jointly, and the Sur- 
vivor of them ſhall have the Whole 
of thoſe two Parts by Virtue of Sur- 
vivorſhip. 

| If 
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If there be two Joint-Tenants in Simile. 
Fee, and one of them gives his Parc 
to another in Tail, here the Donze 
and the other Joint-Tenant become 
Tenants in Common. | 

Alſo if Lands be given to two Simile. 
Men, and to the Heirs of their two 
Bodies; in this Caſe, thoſe Donees 
have a Joint Eſtate during their 
Lives; and if both of them have 
Iſne and die, both their Ifſues ſhall 
hold the Land as Tenants in Com- 
mon. 

If Lands be given to two Men 
and their Heirs, to hold to each a 
Moiety, theſe are Tenants in Com- 
mon. | 

If a Man, being ſeiſed in certain Between 
Lands, doth enfeoff another in the Feeffor and 
Half of it, without limiting of the Fefe. 
ſame Half in Severalty at the Time 
of the Feoffment made; that is, do 
not diſtinguiſh that Half from the o- 
ther by particular Bounds and Limits ; 
in this Caſe the Feoffor and the Fe- 
fee ſhall hold their Parts of thoſe 
Lands in Common. | 

And as it is amongſt Tenants in Difference 
Common in Lands or Tenements in between 
Fee-Simple or Fee-Tail, in the ſame 7evants 
Nature it alſo is between Tenants for for os 
Term of Life: As if there be two Common. 

D 4 Joint- 
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oint-Tenants ſeiſed in Fee, and one 


of them lets to a Man his Part for | 


Term of his Life, and the other Joint- 
Tenant lets to another Man his Patt 
for Term of Life; theſe two Leſſees 
be Tenants. in Common for the Term 
of their Lives. 
One grants Likewiſe if a Man lets Lands unto 
«way two Perſons for the Term of their 
Lives, and the one of them grants all 
his Eſtate of the Part belonging unto 
him unto a third Perſon; then this 
third Perſon to whom this Grant 
is made, and the other Tenant for 
Term of Life, be both Tenants in 
Common during the Lives of both 
the Leſſees. 
One 76> If there be three Joint-Tenants, 
Jafes, and one of them releaſeth all his Right 
which he hath in the Land by his 
Deed to one of his Fellows, then he 
to whom the Releaſe is made, hath 
the third Part of the Lands by Vir- 
tue of that Releaſe, and ſhall hold 
that third Part with himſelf and his 
Fellow in Common, and they two 
ſhall hold the other two Parts 
jointly. 
Simile % Alſo if a joint Eſtate be made unto: 
tbe Huf a Man and his Wife, and to a third 
band, Perſon, and that third Perſon, re- 
aſeth his Right which he * 
| that 


>Y 


that Eſtate to the Husband; then the 
Husband hath the third Perſon's 
Moiety, and the Wife hath nothing 
therein at all. 

And if ſuch third Perſon releaſe $9716 
his Right in his Moiety to the Wife, he Wiſe. 
not naming her Husband in the Re- 
leaſe; then the Wife hath the third 
Perſon's Moiety, and the Husband 
hath nothing at all in it, but only 
Jure Uxoris, in the Right of his 
Wife ; becauſe the Releaſe ſhall work 
to inveſt the Eſtate in the Perſon to 
whom the Releaſe is made, of all that 
appertained to him that made {ſuch 
Releaſe. 

There may be alſo Tenants in Tenants in 
Common by Title of Preſcription ; ππ n by 
thac is, when two have holden Lands 2 
in Common undivided; the one, one 
Half from his Anceſtors, and the 
other, the other Half from his An- 
ceſtors, or from whom the Eſtate is 
derived unto them undivided, T ime 
whereof the Memory. of Man d' th 
not known the contrary: Theſe are 
Tenants in Common, by Title of 
Preſcription. 

Now theſe Tenants in Common What 4 
ought in ſome Caſes to have for the n by 
Maintenance of their Poſleſſion ſeve- them, &. 
ral Actions; and in ſome Caſes they 

a ſhall 
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ſhall all join in one Action: For if 
there be two Tenants in Common, 
and they be diſſeiſed, they two can- 
not bring againſt the Diſſeiſor one 
Aſſize in both their Names, but they 
mult have againſt him two Aſſizes: 


For every of them ought to have an 
Aſſize of his Half, becauſe the Te- 


nants in Common are ſeiſed by ſeveral 


Titles. 

But amongſt Joint-Tenants it is o- 
therwiſe; for if there be never ſo 
many of them, and they be diſſeiſed, 


they ſhall have but one Aſſize in all 
their Names, becauſe they have all 


but one joint Title. 

It hath been formerly held, that 
an Action on the Caſe lay not for 
one Tenant in Common, Cc. againſt 


another who diſpoſes of the Whole. 


1 Lev. 29, Cc. 


. 


8 


ny > mas 


— - 
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stat. 4 & But by the late Act, for Amendment 
5 Annæ of the Law, 45 An. it is enacted, That 
cap. 16. Actions of Accounts may be brought and 
maintained againſt the Executors and 
| = Adminiſtrators of every Guardian, Bai- 
( | liff or Receiver, and alſo by one Joint- 
| Tenant, and Tenant in Common, his | 
Execuiors aud Adminiſtrators, againſt 
the other as Bailiff , for receiving 
wore than comes to his juſt Share or 
Proportion, and againſt the Sw 

an 
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and Adminiſtrator of ſuch Joint-Te- 


nant, or Tenant in Common. 
There is likewiſe a Difference in Auant, Ly 
ſuing. real Actions between Partners divers De- 
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that be in divers Deſcents, and Te- ſcents. 


nants in Common. For if a Man who 
© is ſeiſed of Lands in Fee, dieth, lea- 
W ving only two Daughters his Co- 
E heirs, and theſe two Daughters enter, 

and have each of them a Son, and 
die without making any Partition 
between them, ſo that the Lands 


deſcend equally to their two Sons, 


the one Moiety to one of them, 


and the other to the other, and they 
enter and enjoy the ſame in Common, 
and be diſſeiſed; they ſhall not in 


this Caſe bring two Aſſizes, but 


one Aſſize in both their Names: 
For though they came in by divers 
Deſcents, yet they be Parceners, 


and a Writ de partitione facienda 
lieth between them. Nevertheleſs 
they be not Parceners by Reaſon 
of the Seiſin and Poſſeſſion which 


they have from their Mothers, but in 


$ 


reſpe& to their Eſtates which deſcend- 
ed to their Mothers from their Grand- 


father. 


And fo in Reſpe& and Conſidera- 
tion of their fit Deſcent that was to 


their Mothers, they have a Title in 


Par- 


Partition, 


Parcenes 1, 


HO 


Perſonal 


Lions, 


Common, the Tenants in Common 


The LAM concerning Ch. 1, 


Parcenary which maketh them Par- 
ceners; and they be but as one Heir 
to their Common Anceſtor, their 
Grandfather, from whom the Land 
deſcended to their Mothers. And 
therefore, before Partition made be- 
tween them, they ſhould have but one 
Aſſize, though they came in by ſe— 
veral Deſcents. 

And likewiſe in Perſonal Actions, 
in Treſpaſs, and ſuch like Caſe 
which concern their Tenements in 


ought to bring ſuch Perſonal A&i- 
ons jointly in all their Names; as 
for Breaking their Houſes, Cloſes 
or Paſtures; Waſting TI reading down, 
or otherwiſe Spoiling the Graſs; Cut- 
ting or Selling of their Woods; 
Spoiling their Fruit-Trees, Fiſhing in 
their Ponds, and ſuch like. In theſe 


and all fuch Kind of Actions where- 
in they are jointly concerned, the 
Tenants in Common ſhall have one 


joint Action, and recover Damages 


jointly, 


* 


Likewiſe, If two Tenants in Com- 
mon make a Leaſe of their two Te- 
nements to another for Term of 


Years, reſerving unto themſelves a 
certain yearly Rent, if the Rent be 


in Arrear, thcy ſhall bave one 2 . 
PD on: 
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of Debt for the Rent againſt the 


Leſſee in both their Names, and not 
divers Actions. 
Tf two Perſons or more have Chat- Tenants in 
tels Real or Perſonal in Common and: Common by 
by divers Titles, if one of them #ivers Ti- 
die, the other who ſurvive ſhall not bes. 
have his Part that is dead in thoſe 
Chattels by Survivorſhip, but the Exe- 
cutors of him that dieth ſhall hold 
and enjoy his Part with them that ſur- 
vive, as the Teſtator did or ought to 
have done in his Life-time. 
If two Perſons have an Eſtate in Ejectment. 
Common for Ierm of Years, and one 
of them puts the other out of his 
Poſſeſſion, and enjoys all himſelf ; then 
he that is ſo put out of Poſſeſſion, 


may bring his Eje&ment againſt the 


other for his Moiety. 
But if two Perſons be poſleſſed of Chattels. - 


Chattels Perſonal in Common by di- Perſonal. 


vers Titles, as of an Horſe, or an Ox, 
or a Cow, or the like; and one of 
them takes it into his own Poſſeſſion 
from the other; now the other hath 
no Remedy, but to take this from 
him that hath done him the Injury, 
again, to occupy in Common, when 
he hath an Opportunity; that is in 


plain Terms, he may come by it as 


well as he can. 
There 
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There are alſo Tenants in Antient 


Demeſne. 


Of whoſe Tenures and Privileges 
you may read at large in Mr. D' An- 
vers General Abridgment, 657, &c. 
Tit. Antient Demeſne. 
| There are alſo ſeveral other Te- 
nants beſides the aforementioned, as 


Tenant by Elegit, Tenant by Sta- 


tute-Merchant, Tenant by Statute- 
Staple, Tenant in Mortgage, &c. 


Some Obſervations as to Mortgages. 


That where Lands are mortgaged 
thrice over, the third Mortgagee may 
buy in the firſt Incumbrance to pro- 
tet his own Mortgage, and he hath 
both Law and Equity for him. 2 Vent, 
1 
hat he ſhall hold the Land againſt 
the ſecond Mortgagee until he be ſa- 
tisfied both the Money he paid the 
firſt Mortgagee, and alſo his own 
which he lent upon the laſt Mortgage. 
Ibid. | 
But where only Part of the Lands 
are mortgaged to the firſt, and the 


Whole to the Second, and after to 
the Third; if the Third buys in the 


firſt Title, it ſhall prote& only that 
Part that is in the firſt Mortgage. 74. 
399. 8 „ bat 
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That a Purchaſer or Mortgagee 
coming in upon a valuable Conſide- 
ration without Notice, and purcha- 
ſing a precedent Incumbrance, it ſhall 
protect his Eſtate, though he purcha- 
ſed in the Incumbrance after Notice 
of a ſecond Mortgage. bid. 
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That Mortgages are not relievable Relief. 


in Chancery after 20 Years, for the 
Statute of 21 Fac. 1. c. 16. limits the 


Time of Entry to that Number of 


Years, &c. Idem 340. 
That upon a Mortgage in Fee the 
Redemption-Money ſhall] be paid to 


the Executor, and not to the Heir. 


1d. 338, 351. 


That the Court of Chancery can- 
not ſhorten the Time that is given 


by expreſs Covenant and Agreement 
of the Parties, but when that Time 
is paſt, then the Practice is to fore- 
clole. Id. 365. _ 

But note, The Practice of Chancery 
is now otherwiſe: For though there 
be an expreſs Covenant in the Mort- 


gage-Deed, if the Money be not 


repaid at the Day, the Mortgagor 
ſhall be abſolutely forecloſed, G. 
yet if it appear that the Money 
lent is not an equitable Conſidera- 
tion, the Court will not only en- 
large the Time for Repayment, but 

BY onder 
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order the Mortgagee to reconvey the 


Eſtate on Payment of Principal, Inte- 


reſt and Coſts, within ſix, nine, or 


perhaps twelve Months after the Time 


limited in the Deed. 


Alſo, though the Covenant or A- 
greement be, That if the Money be 
not repaid at the Day, then on Pay- 
ment of a further Sum in certain, 
the Mortgage to be abſolute; or 
though more Money be lent to the 
Mortgagor after the Mortgage, or 


even aſter the Forfeiture, yet if there 
appear to be no Hardſhip on the 


Mortgagee, or that the Money ſo lent 
is not a ſufficient equitable Conſidera- 
tion for the Eſtate, the Chancery will 
compel the Mortgagee to reconvey on 
Payment of Principal, Intereſt, Coſts 
and Damages. | 

But by Stat. 4.@ 5 V. & Nl. c. 16. 
If a Man mortgages his Lands or 
Eſtate twice, and does not declare 
or. give Notice. to the ſecond Mort- 
gagee of the former Mortgage, or 


within ſix Months clear it, he loſes 


the Equity of Redemption to the ſe- 


cond Mortgagee, and he himſelf will 


{tand forecloſed. 
And note; the Judges ar Com- 
mon Law may and ought judicially 
to take. Notice of Mortgages and 
Equities 
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Equities of Redemption, and there- 
in guide themſelves by Rules of 
Equity, rather than by the ſtrict 
Rules of Law; for nothing has more 
contributed to the exorbitant Power 
of Chancery, than their Over-fond- 


neſs for what they call Maxims of 


Law. 


CHAP. 
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CHAP. Il 


Of Leaſes, Covenants and Condi- 
tions; Proviſo's and Reſerva- 
tions, Surrenders and An- 
ments of Leaſes. 


Leaſes and FN all Leaſes, as we have ſaid be- 
Covenants. I fore in the Title of Tenant for 
Term of Years, there muſt be Leſſor 
and Leſſee: He which demiſes or 
lets Land to Farm, is the Leſſor; 
and he who takes the Land, that is, 
unto whom it is ſo let or demiſed, 
Landlord is called the Leſſee; in more vulgar 
and Te- Terms underſtood by the Title of 
Wes Landlord and Tenant, 

Firmoy or According to our general and com- 
Farmer, mon Acceptation now-a-days, every 
who it is. Leſſee for Life, Years, or at Will, 


never ſo ſmall a Tenement or Houſe, 
is called a Firmor or Farmer, and the 
Premiſſes a Firm or Farm; ſo we ſay 
in the Writ, 4 Firma ſua ejecit ; 
which may be the Reaſon they are 
called Farms. 
But antiently the chief Meſſuage 
in a Pariſh or Country Town was 


Farm; 


though it be but of a Cottage, or 


called, by Way of Pre-eminency, a 
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Farm; and unto this Farm belonged 
great Deme ſnes of all Sorts, as Gar- 
dens, Meadows, Paſtures, Rivers, 
Woods, Moors, Waters, Mariſhes, | 
Furzes, Heath, and alſo Meſſuages, „ 
Houſes, Tofts, Mills, and the like: A 
And all thoſe are comprehended un- 
der the Title of Lands. Theſe De- Dreh 
meſnes were uſed to be let out to 
others for Term of Life, Years or at 
Will. Of Leaſes by Parol or Word of 
Mouth, Cc. Vide ante pa. 16, 17. 
Theſe antient Farms, (or Firms, 
which you will call them; which 
Appellation or Diale& differs ac- 
cording to the County: In Eſſex, 
Norfolk and Suffolk, they call them — 
Ferms and Fermors; but in the Weſt, = 
are called Farms and 'Farmers: ) 
Theſe Farms, I fay, attained to this The Name 
Title from the old Saxon Word Feor- and Na- 
mion, which fignifies to feed, provide *#* 7s now 
or yield Victuals; fo that a Farmer er ar > 
ſignifies a Victualler; for antiently 
the Landlords did not receive Mo- 
ney upon their Leaſes for their 
Rent, but Corn and Victuals, being 
ſuch as the Farm yielded of its 
Growth; until it came by Degrees 
into Part Money and Part Victuals; 
and at laſt, abour the Time of 
King Henry the Firſt, the Rent re- 
ſerved 
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ſerved was turned into Money, and 
ſo hath hitherto continued amongſt 
moſt Men. 

Yet amongſt ſome, where the an- 
tient Rents or Reſervations are not 
altered, the Rent is in Corn or Vi. 
ctuals to this Day, eſpecially in Col- 
lege and Church-Leaſes ; and doubt- 
leſs, many of thoſe antient Reſerva- 
tions received their utmoſt Period in 
the general Diſſolution of the Religi- 
ous Houſes, to the no ſmall Detriment 
of the induſtrious Farmer. Co. 7. Par, 
. 13. . 

J All Leaſes for Years reſerving Rent, 
muſt be made of Lands and Tene- 
ments, Whereunto the Leſſor may 
come to diſtrain; ſo that a Rent can- 
not be reſerved. by a common Perſon 
out of any incorporeal Inheritance, 
as Advowlons, Commons, Offices, 


Tithes, Fairs, Markets, Liberties, | 


Franchiſes, and the like: But if a 
Leaſe be made by Deed in Writing of 
one of them, one may have an Action 


of Debt by way of Contract, but one 


cannot diſtrain: But if any Rent be 
reſerved in ſuch Caſes upon a Leaſe 
for Life, it. is utterly void. Co. 1 Par. 


Inſt. p. 47. Co. 7. 23. 
A Te- 
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A Tenant for Life Leaſed for Years, Rent 1 
the Leſſee aſſigns to him by Parol, 29 7, 
without Deed, rendring Rent : It was e, 


ſaid by the Chief juſtice, That al- I 
though this Aſſigument by Operation 
of the Law turned to a Surrender, 


yet it was not an expreſs Surrender; 


| and if the Rent was not good by 
way of Reſervation, it was good by 
way of Contract; and ſo Judgment 


Zo. 
is a ſeveral Debt, and diſtin& Ac- Quarter 


Land received. Id. 184. 


| the Land, for the Moiety of Rent. 


| Chattels; ſo that if a Man have a 
| Leaſe of Lands for five hundred 


was given for the Plaintiff, although 
all the Days were not paſs'd. 2 Lev. 


Note, That every Quarter's Rent Every x 
tions may be brought for each Quar- * 
ter's Rent. 1 Ventr. 119. 
Allo a Debt for Rent is payable by pyable by 4 
an Executor, before Bonds, becauſe it Executor. | 
favours of the Realty, and is main- 
tained in regard of the Profits of the 


Action of Debt lies for the Leſſor 
againſt an Aſſignee of a Moiety of 


2 Lev. 231. ry 
Leaſes for Term of Years are 


Years, it is a Chattel, and goes to 
his Executor or Adminiſtrator, if he 
| diſ- 
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diſpoſe not otherwiſe of it before his 
Death. 32 or 23 Lib. A/. 6. 

That a Leaſe for Years, although | 
it be a very long Leaſe, cannot be 
entailed; (but may be aſſign'd in 
Truſt to ſeveral Uſes, which may 
be an Entail in Effect) For the Na- 
ture of a Chattel cannot be turned 
into an Inheritance. Pratt. Reg. 400. 


Idem 401. 


That if a Leaſe for Vears comes to 


be limited in Tail, the Law allows 


not a preſent Remainder to be limited 
thereupon; yet it will allow a future 
Eſtate ariſing upon a Contingency 
only; and that to wear out in a 
ſhort Time. By the Lord Chancel- 
lor Finch, in the Duke of Norfolk's 


Caſe, fo. 27. : 


Every Man who is ſeiſed of Lands 
in Fee-ſimple, may leaſe out his Lands 


for what Time or Term he pleaſeth 
himſelf: And fo likewiſe might Bi- 


ſhops have done formerly, before the 
Statutes reſtrained them. 32 H. 8. 
c. 28, 13 El. c. 10. 18 El. c. 6. 


Tenant A Tenant in Tail being at Age, 
Tail. may by Deed in Writing leaſe out 


ſuch Lands as have been let to Farm 
Twenty Years next before the Leaſe 
3 made, 
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made, reſerving the old Rent or 
more: The Words | without Impeach- 
ment of Waſte] muſt be omitted in it, 
and it muſt commence from the Day 4 
of the Making or Date. And if | 1 
there be an old Leaſe in Being, it A 
muſt be ſurrendred, expired or end- 
ed within one Year after the Making 
of the new one, or elſe it is void. 
And a Leaſe thus made, binds the I/ 
Iſſue of the Tenant in Tail if he die bound. 
before the Term be out: But if the 
Tenant in Tail die without Iſſue, the 
Donor may avoid the Leaſe by his 
Entry, and ſo may he in Remain- 
der; and though he accept the Rent, 
yet he doth not thereby confirm the 
Leaſe. Vide 1 Fac. c. 3. Hern's Con. 
TT e | 
A Man that is ſeiſed of Lands in of bi. 
Fee-Simple or Fee-Tail in the Right Wife's 
of his Wife, may make a Leaſe by Land. 
= Indenture in Writing of his Wife's _ 
Land, in the Name of himſelf and 
his Wife, and ſhe to ſeal thereunto, 
reſerving the Rent to himſelf and 
his Wife, and to the Heirs of his Wife; 
= this Leaſe ſhall be good againſt the 
Woman and her Heirs after her by 
Death. „„ „ ay 
Z Biſhops, Deans and Chapters, ob- By Bi- bl 
© ſerving the Rules, may make _ ſhops, &c. 
| 48 
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i ſes of ſuch Eſtates as they are ſeiſed 
bp! of in Fee, in Right of their Churches: 
| And ſo may Maſters, Provoſts, and 
Fellows of Colleges, and Wardens of 
Hoſpitals, -if they be -not prohibited 
by the private Statutes of their Foun- 
dations. Vide 32 H. 8. cap. 28, oc. 
as follows: 8 


LEASES by Statute- Law. 


By Tenant . Stat. 32 H. 8. 28. Leaſes made 
„ Kc. 4 by Tenant in Tail, or by him who is 
ſeiſed in 'the Right of his Wife or 
Church (they being of full Age at 
the Time of ſuch Leaſe made) fhall 
be good and effectual in the Law 
againſt the Leſſors, their Wives, Heirs 
and Succeſſors. „ 
To what II. The Statute ſhall not extend 
* . 1 to any Leaſe to be made of Lands, 
2 in the Hands of any Farmer by 
| Force of any old Leaſe, unleſs ſuch 
old Leaſe expired within a Year afſ- 
. ter the Making of the New; nor 
„ to any Grant to be made of any 
b Reverſion of Manors, Lands, &. 
nor to any Leaſe of ſuch Manor, 
Lands, c. which have not been | 
, let to Farm, or occupied by Farmers, 
[ Twenty Years before ſuch Leaſe 
74 made; not to any Leaſe to be made 
3 1 With- 
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without Impeachment of Waſte, nor 
any Leaſe to be made for above 
T wenty-one Years, or three Lives, 
from the Day of the Making thereof; 


and that upon every ſuch Leaſe, 


there be reſerved ſo much yearly 
Rent, as hath been uſually paid for 
the Lands ſo let, within Twenty 
Years next before ſuch Leaſe made; 


and the Reverſioners of the Manors, 


Lands, Cc. ſo let (after the Death 


of ſuch Leſſor or his Heirs) may 


have ſuch Remedy againſt ſuch Leſ- 
ſee, his Executors and Aſſigns, as 


ſuch Leſſor might have had againſt 
ſuch Leſſee. 


III. Provided, That all Leaſes Leaſes by 
made by the Husband, of Manors, Husbandof 
Lands, &c. (being the Inheritance the Wife's 
of the Wife) ſhall be made by In- Lands. 

denture, in the Name of the Huſ- 
band and Wife, and ſhe to ſeal to 
= the ſame, and the Rent ſhall be re- 
= ſerved to the Husband and Wife, and 
the Heirs of the Wife, And here the 
| Husband ſhall not alien or diſcharge 
the Rent or any Part thereof, longer 


than during the Coverture, unleſs 


it be by Fine levied by Husband and 


4 Wife. 
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IV. This Act ſhall not extend to Farms, 


2 give Liberty to take more Farms or 


| E Leales 
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Leaſes, than might have been taken 
before this Act, (vide Stat. 25 H. 8. 
c. 13. That none ſhall hold above 
two Farms together,) nor to any 
Parſon or Vicar to make any Leaſe 
otherwiſe than they might have done 
before. - e 951 

Leaſes re- V. All Leaſes for Years made 

ſerved. within three Years before the 12th 
of April, in 31 H. 8. by Writing in- 
dented, under Seal of any Perſon or 
Perſons of full Age, ſave Memory, 
not unlawfally coar&ed; nor Covert 
Baron, of any Manors; Lands; Gt. 
wherein he or they have an Eſtate 
of Inheritance to his or their own 
Uſe at the Time of the Making there- 
of, and whereof the Leſſee or Leſſees, 
or their Aſſigns, have now the Poſ- 
ſeſſion by Force of ſuch Leaſe or 
Leaſes, and no Cauſe of Re-entry 
or Forfeiture thereof had or made, 
ſhall be good in Law againſt ſuch 
Leſſors, their Heirs and Succeſlors ; 
ſo as ſo much yearly Rent be re- 
ſerved for the ſame, as was paid for 
the ſame within 20 Years next be- 
fore the Making of ſuch Leaſe or 
Leaſes; or elſe ſuch: Leaſe or Leaſes 
to be of no other Force than they 
were before the Making of this Act. 


VI. No 


t 
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VI. No Fine, Feoffment, or other Fine, &c. 
Act done by the Husband only, of 5 * 
the Inheritance of Freehold of the“ 
Wife, ſhall make any Diſcontinuance, | 
or prejudice the Wife, ot any other 5 
who is to enjoy it after her Deceaſe; — 
the Fines levied by the Husband and 
Wife only excepted. 

VII. This Act ſhall not give Li- Husbard 
berty to the Wife and her Heirs to d Wife. 
avoid any Leaſe hereafter to be made 
of the Wife's Inheritance, by the 1 
Husband and Wife for one and twen- A 
ty Years and under, or three Lives ; 
whereupon the accuſtomable yearly 
Rent for twenty Years before is TOA 
reſerved, according to the Tenor of | i 
this Act. „ 

VIII. This Act ſhall not extend 
to make good any Leaſe, made by 
any Eccleſiaſtical Perſon, which is i 
made void by Authority of Parlia- it 
ment, or by any ſuch Perſon or other 
now attainted of Treaſon. | 

IX. Stat. 1 Eliz. not printed. (Vide Efates ty 
Abr. of Stat. Tit. Leaſes, p. 401.) All B:fnops, 
Eſtates made by an Archbiſhop or 
| other Biſhop, of any Manors, Lands, 
ec, Parcel of the Poſſeſſions of their 
Biſhoprick, or united or appertaining 
thereunto, to any Perſon or Per— 
ons, Body Politick or Corporate, 

EB 12 other 


, 
1 * 
h ; 
* 
x! 
70 
$ 
. 
L 6 
= 
. 
- 
* + 
$291, 
% 4 
= "4 
* 
0 
[ 
: 
» * 
f 
4 
q 4 
K 
5 
4 
„ 
bs 
1. 
Ss. 
7 
{ 
#1, 
"4 
119 
+. : ; 
iP! 
Ws! 
ul 
1 ; 
: n 
: 7 
18 
Fa 4 
* * 
Fi 
- I. 
1 
1 
Wind 
| 
- 


6 


By Ma ters 


The LA concerning Ch. 2. 


other than to the Queen, her Heirs 


and Succeſſors, and other than for the 


Term of one and twenty Years, or 
three Lives from the Time of ſuch 
Eſtate made, and whereupon the. ac- 
cuſtomed yearly Rent or more ſhall 
be reſerved or ,payable yearly, du- 
ring ſuch Term of one and twenty 
Years or three Lives, ſhall be void to 
all Intents and Purpoſes. 


Xx. Stat. 13 Eliz. 10. All Leafey, 


of Colleges, Conveyances er Eſtates, made by 


Cha 


Dean and any Maſter er Fellow of any Col- 


& 8 lege, Dean and Chapter, or any 


Cathedral or Collegiate Church, Ma- 
ſter or Guardian of any Hoſpital, Par- 
ſon, Vicar, or any other having any 
Spiritual or Eccleſiaſtical] Living, or 
any Houſes, Lands, Tithes 'or other 
Hereditaments, being Parcel of their 
College, Cathedral, Chapter, Ho- 


ſpital, Parſonage, Vicarage, or o- 


ther Spiritual Promotion, er be-. 
longing thereunto, other than for |: 
ene and twenty Years or three 
Lives from the Making thereof, and 
whereupon the * yearly 


Rent or more ſhall be reſerved and 
payable yearly during the Term, ſhall 


be utterly void to all Intents and 


| Purpoſes. 


XI. This 


. 
. 388 * r 
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made of any Benefice or Ecclefiaſti- Benefices, 


XI. This Act ſhall not make good Leafes ens 
any Leaſe or other Grant againſt the „red. 


private Statutes of any College or 1 
Collegiate Church. | f 
XII. This AR ſhall not extend to 1 


any Leaſe, hereafter to be made 
upon Surrender of a former Leaſe, 
or by Reaſon of any Covenant or 
Condition contained in any former 
Leaſe, and fſtHl continuing; ſo as 
the Leaſe to be made, contain not 
morę Years than the Reſidue of the 
Years of ſuch former Leaſe, nor any 44 
leſs Rent than is thereby reſerved. 
See after, 

XIII. Stat. 13 Elix. 20. No Leaſe Leaſes of 
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cal Promotion with Cure, or any &&. 

Part thereof (and not impropriated) 

mall endure any longer than while 

the Leſſor ſhall be ordinarily reſi- 

dent and ferving the Cure of ſuch 

Benefice, without Abſence above 

80 Days in any one Year; but that 

every ſuch Leaſe, ſo ſoon as it or any See after, 

Part thereof ſhall come into any Poſſeſſt- 

on or Uſe above forbidden, or immedi- Fm 

ately, upon ſuch Abſence, ſhall ceaſe | a 
$ 
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and be void; and the Incumbent 


| fo offending ſhall loſe a Year's Pro- 


fit of his Benefice, to be diſtributed 3g 
by the Ordinary among the Poor ” 
E 3 of 4 
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of the Pariſh. Yet ſee Degge's Par- 
| ſon's Counſellor, 229. | 
Parſons. XIV. Provided, That every Par- 
ſon allowed to have two Benefices, 
may demiſe one of them (upon which 
he is not moſt ordinarily reſident) to 
his Curate only; but ſuch Leaſe ſhall 
endure no longer than during ſuch 
Curate's Reſidence, without Abſence 
above 40 Days in one Lear. 
XV. Stat. 14 El. 11. In the Sta- 
tute of 13 El. 20. theſe Words | So 
ſoon as it or any Part thereof ſhall come 
into any Poſſeſſion or Uſe above forbid- 
den, or] repealed. 
Payſon os XVI. All Bonds, Contracts, Pro- 
Curates. miſes, and Covenants hereafter to 
be made, for ſuffering or permitting 
any Perſon to enjoy any Benefice 
or Eccleſiaſtical Promotion, with 
Cure; or to take the Fruits thereof, 
(other than ſuch Bonds and Cove- 
nants made for Aſſurance of any 
Leaſe heretofore made) ſhall be ad- 
mitted of ſuch Validity (and no 
otherwiſe than) as Leaſes thereof 
made: The like Law is of Leaſes, 
Bonds, Promiſes or Covenants made 
by Curates.. 
Houſes and XVII. The Branch of the Sta- 
4 e tute of 13 El. 10. made to avoid cer- 
7 bea. tain Leaſes, made by certain ot 
| ons 
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ſo alienated. 


of Wheat, and 5 5. for a Quarter of 
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ſons having Spiritual Livings, fhall 

not extend to Houſes ſituate in 

Corporations or Market-Towns, or 

the Suburbs thereof, nor unto the 4 

Grounds appertaining to ſuch Hou- 

ſes, ſo as they be not the Dwelling- 

Houſes of ſuch Perſons, nor have 

above ten Acres of Ground belong- 

ing to them. wy 5 
XVIII. Provided, That no Leaſe Prowys. j 

ſhall be made, by Force of this AQ, 0 


in Reverſion, or without reſerving i} 
the accuſtomed yearly Rent at leaſt, A 
or without charging the Leſſee with q 


Reparations, or for lovger Term 


than forty Years. Neither ſhall any 
ſuch Houſes be aliened, without pur- 
chafing pieiently after, other Lands 
in j ee-ſimple, of as good Value, and 
as great yearly Value, as the Houſes. 


XIX. Stat. 18 El. 6, Upon Leaſes Rent utow 
made by Colleges in the two Uni- Zeaſes by 
verlities, Mincheſter and Eaton, the 9 
third Part of the Rent ſhall be re- 
ſerved in Grain, to be delivered to 
them yearly at Days prefixed, after 
the Rate of 6s. 8 d. for a Quarter 


Malt, or under thoſe Prices: Or it 
ſhall: be in the Election of the Leſſee 4; 
to pay them in Kind, at the beſt i 

5 E 4 Rates 1 
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Rates found in thoſe ſeveral Markets 
reſpectively the next Market-Days 
before the ſaid Day prefixed for the 
Payment or Delivery thereof; and 
all Leaſes otherwiſe made, and all 
Bonds and Aſſurances given to the 
contrary, ſhall be void: Which faid 
Grain or Money ſhall be expended 
for the Relief of the Commons and 
Diet of the ſaid Colleges reſpectively 
without Fraud, in Pain of Deprivati- 
on of the chief Rulers of ſuch Col- 
leges reſpectively, and of all others 
conſenting thereunto. 

Exception, XX. This Act ſhall not extend 
to any Leaſe to be made by the Pre- 
ſident and Scholars of St. John's Col- 
lege in Oxford, of the Manor of 
Fifield, to the Heir Male of Sir Tho- 
mas White, Knight, late Alderman 
of London, and Founder of the faid 


College. 
Void Lea- XXI. Stat. 18 El. 6. All Leaſes 
Jes. made by ſuch Perſons as are mention'd 


in the Stat. of 13 El. 10. where an- 
other Leaſe is in Being, and not to 
be expired, ſutrendered, or ended 
within three Years next after the 
Making of ſuch new Leaſe, ſhall be 
void: And all Bonds and Covenants 
for renewing of any ſuch Leaſe 
contrary to this Act, or to the ſaid 

| Statute 
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Statute of 13 EI. 10. ſhall alſo be 
void. Howbeit, this Act ſhall not 
extend to any Leaſe or Leaſes here- 
tofore made by any ſuch Perſon or 
Perſons. 8 | 
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XXII. After Complaint to the Or- Sequefira- 
dinary, and Sentence given upon ½% £79-% 


any Offence committed by the In- 
cumbent againſt the Stat. of 13 EL 
20. whereby he ought to loſe the 
Profits of his Benefice; the Ordi- 
nary, within two Months after ſuch 
Sentence given, and Requeſt made by 
the Church-wardens or one of them, 
ſhall grant the Sequeſtration thereof 
to ſuch Inhabitant or Inhabitants 
there, as to him ſhall ſeem conve- 
nient; and upon Defaule in the Or- 
dinary, it ſhall be lawful for every Pa- 
riſnioner there to retain his Tithes, 
and for the Church-wardens to take 
the Profits of the Glebe, and other 
Rents and Duties of ſuch Benefice, 
to be employed to the Uſe of the 
Poor, until the Seque::ration ſhall 
be committed by the Ordinary ; 
and then. the Church-wardens and 
Pariſhioners are to Account to him 
or to them to whom ſuch Sequeſtra- 
tion ſhall be committed, and he or 
they ſhall employ the ſgid Prof . to 
ſuch Uſes, as by the ſad ?- e 
E 5 4 


ed by the 
Ordinary. 
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13 El. 20. are appointed, in Pain to 
forfeit the double Value of the Pro- 
fits with-holden, to be recovered in 
the Eccleſiaſtical Court by the Poor 
of the Pariſh. 
Judg- XXIII. Stat. 43 El. 9. All Judg- 
ments void. ments hereafter to be had for the 
Intent to have or enjoy any Leaſe 
contrary to the Statutes of 13 El. 20. 
; 14 El. 11, and 18 El. 11. or any of 
them, ſhall be deemed void, in ſuch 
Sort as Bonds and Covenants are ap- 
pointed to be void, which are made 
for that Purpoſe. 
Leaſes con XXIV. Stat. 12 Car. 2. cap. 31. 
firmed. Leaſes and Grants by Colleges and 
Hoſpitals, and Elections of Heads, 
Maſters and Fellows, made during 
the late Troubles, confirmed un— 
der ſome Exceptions and Provi- 
ſoes. 
Dutchy of XXV. Stat, 13 Car. 2. cap. 4. The 
Cornwal. King enabled to make Leaſes, Grants, 
and Copies of Offices, Lands, Te- ' 
nemznts and Hereditaments, Parcel 
of the Dutchy of Corawal, and 2 
Confirmation of ſuch as be made not 
exce ding one and thirty Years or 
three | ives a | 
If Biſhops, Deans and Chapters, 
obſerve not the aforeſaid Rules in 
their Demiſes, yet their Leaſes * 
. | be 
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be good againſt. themſelves for their 
Lives. Vide Co. Lit. 45. a. 1 Brownl, 
21. I Leon. 131. 


Generally a Leaſe for Years muſt cammence- 
be for a Time certain, and ought to _ and 


expreſs the Term, and when it ſhould D 
begin, and when it ſhould end cer- 
tainly; and therefore a Leaſe for a 
Year, and ſo from Year to Year, is a 
Leaſe for two Years. 


Alſo a Leaſe from Year: to Year, From Tear | 
ſo long as both Parties pleaſe; after fo Year. 


Entry in any Year, is a Leaſe for 
that Year, c. till Warning be given 
to depart. Noy's Max. 65. 


A Leaſe which is only voidable, Voidable 
and not abſvlutely void, muſt be Leaſes. 


made void by the Leſſor s Re. entry 
(if he will) and putting out the Leſ- 
ſee: Or elſe it may be continued or 
affirmed by receiving the Rent. Prat. 
Reg. laſt pub. 399. 

So that where there is a Clauſe in 
the Leaſe, That if the Rent be behind 
and unpaid at fuch a Day, Cc. the 
Leaſe ſhall be void: Now if there 
was a Demand made at the Day, 
and the Rent not paid, this Leaſe is 
not abſolutely void until an actual 
Entry; it is only voidable; and Ac- 
ceptance of the Rent before any 
Entry made, ſhall make that which 

| Was 
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was a voidable Leaſe, a good Leaſe. 
| Idem. 
Rent- If a Leſſee for Years grant a Rent- 
charge, and after Surrender; yet for 
the Benefit of the Grantee, the Term 
hath Continuance ; although in Rei 
veritate it is determined, and 'the 
Grantor himſelf ſhall not derogate 
from his own Grant, to make it void 
at his Pleaſure. Coke 8 Jac. 144. 
Simile of Tenant for Years of an Advowſon 
Advowſon. granteth the next Avoidance and 
Donation, if the fame Church ſhould 
become void during the Term, Cc. 
and afterwards furrenders his Term, 
pet if the next Avoidance be within 
the Term, the Grant is good, for 
the Years cannot determine but by 
the Effluction of Time, and the Law 
implies a Limitation, if the Church 
do become void during the Term; 
Quia exp eſſio eorum que tacite inſunt, 
nihil operatur. Idem. | 
Covenants A Leſſee covenanteth for himſelf, 
fo build, his Executors and Adminiſtrators, 
&c. with the Leflor, that he, bis Exec u- 
tors o, Aſſigus, ſhall build a Brick- 
Wall upon bart of the dewiſed Pre- 
miſſes, 1 aferwa:ds the Letlee 


mak Aſſig ment of his Leale to 
C. U for his e mz; in this Cafe the 
Aſſignee i bound to build the 

| Wall, 
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Wall, becauſe the Things were only 
collateral, and were not in eſſe, nor 
Part of the Demiſe, &c. Godb. Rep. 
69, 70, Cc. 5 Co. 16, 17. 
But note; Where the Leſſee has 
built a Wall or Houſe on the Pre- 
miſſes, and aſterwards aſſigns his 
Term, the Aſſignee is bound to keep 
ſuch Wall or Houſe in Reparation. 
When a Covenant extends to 2 
Thing in Being, Parcel of the De- 
miſe, then the Thing to be done 


by Force of the Covenant is annex- 


ed and appurtenant to the Thing 
demiſed, and ſhall bind the Aſſignee, 
although by expreſs Words in the 
Covenant he be not bound. Vide 
5 Co. 17, 24. Dyer 27. | 
But if the Covenant extends to 2 
Thing which had no Being at the 
Time of the Demiſe made, that can- 
not be annexed or appurtenant to a 
Thing which had no Being. Ibid. 
If a Leſſee covenants to repair the 
Houfes demifed to -him during his 
Leaſe; this is Part of the Contract, 
and ſhall bind the Aſſignee, although 
dy the Covenant he is not en 
named. IId. | 


8 


To repaim 


But where the Covenant concerns Aſſignees 
2 Thing not in Being at the Time of vet bounds 


the Demiſe, but to be made after; 
N this 
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Land and 
Stock 
Cattle. 


Aſfegnee 
evicted. 
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this ſhall bind the Covenantor, his 
Executors and Adminiſtrators, but 


not the Aſſignee. Ibid. | 
If a Leflee covenants for him and 


| his Aﬀeigns, to build a Houſe upon 


the Land of the Leſſor, which is not 
Parcel of the Demiſe, or to pay any 
collateral Sum of Money to the Lel- 
ſor, or to a Stranger, this ſhall not 
bind the Aſſignee. bid. Quære. 
If a Man demiſe Lands for Years 


F with a Stock of Cattle, or Sum of 


Money, rendring Rent; and the Leſ- 
ſee covenants for him, his Execu- 
tors, Adminiſtrators and Aſſigns, to 


deliver the Stock of Cattle or the 


Sum of Money at the End of the 
Term: This Covenant ſhall not 
charge the Aſſignee. See after, Chap- 
ter 10. . 

If an Aſſignee of a Leaſe be evict- 
ed, he may have a Writ of Cove- 
nant; ſo ſhall a Tenant by Statute, 


. or by Elegit, or he to whom a 
| Leaſe is fold by Virtue of an Execu- 


Efovers. 


tions. 

If a Man grant to a Leſſee for 
Term of Years, that he ſhall have 
fo many Eſto vers as ſhall ſerve to re- 
pair his Houle, or that he ſhall burn 


: in his Houſe, or the like, during the 


Term; that is appurtenant to the 


Land, 


Land, and ſhall run with the ſame 
as a Thing appurtenant, in whoſe 
Hands ſoever the ſame cometh. Co. 
Inſt. 41. | | 
The Statute extendeth only to Co- 
venants which touch the Thing de- 
miſed, and not to collateral Cove- 
nants. 32 H. 8. c. 24. Vide antea. 


An Aſſignee of an Aſſignee, Exe- A#ions by 
cutors of an Aſſignee, Aſſigns of Exe- AMienees, 
cutors or Adminiſtrators of every Aſ- | 


ſignee, may have an Action of Cove- 
nant, for all are compriſed within this 
Word | Aſſignee] and the ſame Right 
that was in the Teſtator or Inteſtate, 
deſcends to the Executors or Admini- 
ſtrators. Cok. J. 5. 

A Leſſor may have an Action for 
Rent againſt the Executor of the Leſ- 
ſee, aſter an Aſſignment made by him. 
Leon. 127. 2 Vent. 209. | 

If an Aſſignee aſſigns over, until 
Notice given of the Aſſignment to 
the Leſſor and Tender of Arrears, he 


cannot by the Aſſignment diſcharge 
himſelf of the Rent. 1 Lev. 215. But 


that the Executor of a Leſſee may 
aſſign before Rent arrear without No- 
tice. 3 Lev. 295. 


A Leflee for a Hundred Years be- 


ing out of Poſſeſſion cannot aſſign. 
I Lev. 270. | 
Leſlor 
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Leſſor affigns his Rent u 2 
Leaſe for Years, and the Leſſee at- 
torns, it is faid the Grantee may 
maintain an Action of Debt for the 
Rent. 1 Lev. 22. | ENT. 
Wafte e- A Leaſe is made for Life, the R 
lieved in mainder over for Life, the Remainder 
Cane. over in Fee; the firſt Leſſee maketh 
Wafte: And becauſe he in the Fee 
hath no Remedy by the Common 
Law, and Waſte is a Wrong prohibit- 
ed, he ſhall have Relief in Chancery. 
Crompton 49. b. 
W 5 A Woman ſobe takes a Conſidera- 
gainſt a tion for making a Leaſe for one and 
veluntary twenty Years, and then marries : 
* and ſhe and her Husband made the 
promiſed Leaſe; at the one and twen- 
ty Vears End the Leſſee ſurrenders, 
and takes a new Leaſe for one and 
twenty Years more, the Husband dies, 
the Wife ouſts the Leſſee, who ſues in 
Chancery to have the firſt Leaſe con- 
tinued for the firſt one and twenty 
Years, and could not have Remedy, 
becauſe the Surrender was voluntary, 
and the Court gives no Relief againſt 
a voluntary Act. 44 Elix. 
Concerning Leaſes, &c. by Baron 
and Feme, fee D*Anvers's Gen. Abr. 
Tit. Baron and Feme, fol. 698, 699, 


700, Cc. 
| Alſo 
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Alſo where a Man ſhall be re- 
lieved in Chancery againſt Deeds and 
Leaſes, ſee D' Anvers's General A- 
bridgment, Tit. Chancery, and Tit. 
Leafes. | 

A Leaſe is made of a Houſe and Houſe- 
Wood, wherein it is covenanted, boot, &e. 
That the Leſſee ſhould have Houſe- 
boot and Fire- boot; by this it is im- 
lied and meant, that he ſhould not 
2 any of the Woods to uſe, or 
convert to any other Purpoſe; but 
that they do belong to the Leſſor: 

And the Leſſor ſhall have Help in 
Chancery, leaving to the Leſſee 
ſufficient for Houſe- boot and Fire- 
boot. 
Under the Name of Lands, are Of the 
comprehended not only Gardens, Mord 
Meadows, Paſtures, Rivers, Woods, LLandi. 
Moors, Waters, Marſhes, Furze and 
Heath, but alſo Meſſuages, Houſes, 
Tofts, Mills, Caſt'es, and ſuch like. 

Co. Lit. l. 1. c. 2. ſect. 14. but of a 
Houſe with the Appurtenances, no 
Land paſſes. Pl. Com. 85, 6. 

If one that leaſes at Will does any Determi- 
AQ inconſiſtent with the Continu- Tations: 
ance of the Leaſe at Will, it ſhall 
determine it from ſuch Time as the 
Tenant at Will takes Notice of it. 

If the Leſſor ſays, the Leſſee hell 
| old 
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hold it no longer, the Leſſee (as 
ſoon as he knows of the Words) may 

take Advantage of them as a Deter- 
mination of the Leaſe. 1 Ven. 247. 

Raym. 204. See after. 
Leaſe and Tt was reſolved, that a Leaſe for a 
Releaſe. Year, upon no other Conſideration 
than reſerving a Pepper-Corn, (if it 

be demanded) ſhall work as a Bar- 

gain and Sale, and ſo as to make the 

Leſſee capable of a Releaſe. 2 Mod. 

249. 1 Mod. 162. 2 Vent. 35. 10 Co. 

Sutton's Hoſpital's Cafe ; and that the 

Reſervation made a ſufficient Con- 

ſideration to raiſe an Uſe, as by Bar- 
gain and Sale. po 

Upon A Leaſe for 99 Years, if two 

Lives Perſons fo Jong live, without ſaying 

(or either of them |, determines upon 
the Death of either. 2 Vent. 74. 
5 Co. 9. 2 Cro. 378, Dyer 67. & 2 
Inſt. 225. 2 

Part for Where ſeveral Lands, held Part for 

Lives, and Life, and Part for Years, are demi- 

Part for ſed to A. for Years, to hold ; from 

La. the Time of the Death, Surrender, 
Forfeiture, or Determination of the 
Eſtate and Term aforeſaid of the 
firſt Leſſees, and the Eſtate in one f 
theſe Parcels determines, the Term 
granted to A, fhall commence im- 
mediately in the ſaid Parcel, . 
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the other Eſtates are in Being. 1 
Saund. 183. 

If a Leſſee enters before his Term Diſeiſer. 
commences, and continues in Poſ- 
ſeſſion after, he is a Diſſeiſor all the 
Time. 1 Lev. 46. 5 
Upon a Leaſe made to two for Waſte, 
| their Lives, without Impeachment 
of Waſte: during the ſaid Leſſees 
Lives, it was held that this Privilege 
would hold to the Survivor; for 'tis 
| reaſonable to give the Privilege as 
E large a Conſtruction as the Intereſt, 
Anderſon 251. | 

Note; If the Leſſor ſeal the Leaſe Sealing 
and not the Leſſee, yet it is good Teaſe. 
againſt the Leſſor as if both had ſeal- 
ed. Noys Max. 5 7. 

And if at any Time there happen Principal 


I any Variance between the Inden- and Coun- 


tures, it ſhall be taken as the Deed of . 
the Leſſor is, and the other ſhall be 
intended only the Miſtake of the 
Writer, becauſe the Deed of the Leſ- 
ſor is the Principal, and the other 
but only a Counterpart. bid. 
Deeds between Parties indented 
or not indented, are ſuable and re- 
leaſable by the Parties, and not by 
Strangers, altho* they are to the Uſe 
of the Strangers. 3 Lev. 138. 


To 
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To plead a Writing under a Man's 
Hand does not imply a Deed. 3 
Lev. 234- 

If a Man demiſe any Lands or Te- 
nements to another by Leaſe Parol, 


the Leſſor ought to be ſeiſed of the 


Lands or Tenements which he fo 
lets at the Time of the Leaſe Paro 
made, or elſe he carmot maintain 
an Action for his Rent; for the 
Leſſee may plead that the Leſſor 
had nothing in the Premiſſes at the 


Time of the Leaſe made, and then 


is barred of his Action: But if the 
Leaſe be made by Deed indented, 


then the Leſſee cannot proud this 


A Nil. 


Plea thereunto. Lit. Ten. J. 1. 
If a Man lets Lands to another by 
Leaſe, to hold the fame at the Will of 'Þ 


the Leſſee; the Law intends it to be 


at the Will of.the Leſſor alſo, and he 


may put the Leſſee out when he 
pleaſes; likewiſe if it be let at the 
Will of the Leſſor, it is intended at 
the Leſſee's Will alſo, for the Leffor 


cannot force him to ſtay longer than 


he pleaſes. Coke 1 Part Inſt. 55. 


Covenants. 


terwards the Leſſor makes a Leaſe by 


A Covenant made between Land- 
lord and Tenant, that the Tenant 
fhall have a new Leaſe upon the Sur- 
render up of his old Leaſe; and af- 


Fine 
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Fine for more Years to a third Perſon; 
in this Caſe the Leſſor hath broke 
his Covenant, although the Leſſee 
did not Surrender: Which by the 
Words of the Covenant ought to 
have been the firſt Act; becauſe the 
Leflor, by letting the Leaſe to a 
| Stranger, did diſable himſelf either to 
take the Surrender, or make the new 
| Leaſe. Noy's Maxims, p. 13. 

Rent in Arrear upon a Leaſe for Rent 1. 
E Years, goeth to the Executors of the Executorn. 
| Leſſor, if he die. As if John Doe 
make a Leaſe for Years to Richard 
Roe, and the Leſſee covenanteth and 
; prove to pay unto the Leſſor, his 
{ Heirs and Aſſigns, the Sum of twen- 
ty Pounds yearly during the Term 
in the | eaſe granted: In this Caſe 
if the Leſſor die, his Executors ſhall 
have the Rent in Arrear, and not his 


| 7 
1 
! 


. Heirs. BED E5 
Where a Man covenants for him- 1 
ſelf and his Aſſigns to permit, & c. 41 
if a Breach be laid in the Aſſigns, 1 


this Covenant ſhall only relate to 
the Aſſigns after the Deed was made, 
© and not before. 2 Vent. 278. 2 
Where Leſſee covenanted to build 1 
three Houſes upon the Premiſſes, os b 
and keep them in Repair; he built 1 
five, and let one of them fall to 
| Decay, 
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Mater- 
Cou rſe, 


Eftovers 0 


Pump. 


Executor 


courſe and ſtops it, the Grantee ſhall 
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Decay, and it was adjudged that the 
Covenant extended to that alſo. 2 
Vent. 128. 3 Lev. 265. 

If a Man coverants not to incloſe, 
Incloſer with Gaps is a Breach of the 
Covenant. Lit. Rep. 267. 

A later Covenant by a ſecond In- 
denture cannot be pleaded in Bar to 
the former, but the Defendant muſt 
bring his Action on the laſt Inden- 
ture, if he will help himſelf, 2 Ven. 
A.. . 

If a Man by Deed grants a Water- 


have an Action of Covenant. 1 Saund. 
322. : 5 monk 
If a Leaſe be made of an Houſe and 
Eſtovers, and the Leſſor deſtroy all 
the Trees, the Leſſee may have an 


Action of Covenant. Id. ibid. 


Alſo if a Leaſe be made of an Houſe 
and a Piece of Land (except the 
Ground on which the Pump ſtands) 
with the Uſe of the ſaid Pump, the 
Leſſee may repair the Pump, but no 
Action of Covenant lies againſt the 
Leſſor for not repairing it. Ibid. 
When the Uſe of a Thing is grant- ; 


ed, all is granted by which the Gran- Þ , 


tee may have and enjoy ſuch Uſe. Id. 
Although the Breach of the Te- Þ 
ſtator's Covenant is by the proper 

4 Default 


| for, his Executors and Adminiſtra- 
tors, to repair; this fhall go with 
the Land, and the Heir my ſue up- 
: on IH Lev. 92, 


an Agreement to pay Money, Cc. 
amounts to a Covenant to do ie. 
I Lev. 48. 


7 h i 
* 
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Default of his Executors; yet the 
Judgment ought to be of the Goods 
of the Teſtator. Idem 112. 

An Aktion of Covenant does not Repairs, 1 
lie againſt a Grantor for not repair- ; 
ing the Thing granted 1 ä 

* 

An Aſſignee af a Beverſi ion may Acion by 
maintain Covenant for Repairs a- 4/gnees, 


| gainſt the Leſſee, although AM ignees Ke. 
are not named in the Covenant in 
the Leaſe. 1 Lev. 109. Covenant lies 
for a Grantee of a Reverſion againſt 
the Leſſee after Aſſignment of his 


Term. 3 Lev. 23 3+ ö 
Any Words in a Deed berporting 


A Provilo to pay amounts to a Co- Proviſe 


venant to pay. Id. 7 1. 1 


Covenant that he or his Under- Under-Te- 41 


Tenant ſhould not dig, Cc. and B. nant. 
who held of J. who holds of H. who 
beld of E. did dig, Cc. Held B. was 
VUnder-Tenant of E. 1 Lev. 144. 


A Leſſee covenants with the Lef-- 


y - — 
I 


In 
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In expounding all Deeds, the Words 
and the Intent of the Parties ought 
to be obſerved, eſpecially in Cove- 
nants. Lit. Rep. 209. 3 Lev. 100. 

If there be a Covenant in a Leaſe, 
that if the Rent be behind and un- 
paid for ſuch a Time (that is, by 
the Space of ſo many Days after the 
uſual Day or Time of Payment in the 
Leaſe appointed and reſerved) then 


the Leaſe to be void; in this Caſe, 


although the Leſſor do accept of the 


For not re- 


pairing, 
C, 


Va ſte. 


Rent after ſuch Failer made, here no : 
ſuch Acceptance of the Rent can L 


make the Leaſe good. Dyer f. 51. 


Tf a Tenant take Houſes and . 
Lands by Leaſe for Years, and cove- | 


nants with the Leſſor to ſepport, up- 
hold and maintain the Houſes during 


this Term, and to leave the Hou-| 


ſes and Lands in as good Repair, 
Plight and Eſtate, as he found them: 
In this Caſe, if it ſhould happen that 


the Houſes be caſually burned by Fire 
or Lightning, or blown down by a 2 
Tempeſt, or deſtroyed by any other 
Accident, if the Leſſee do not re- 
pair and build them again, and leave 
them as good as he found them, the | 
Leſſor may ſue his ſaid Covenant a- 
gainſt him at the End of his Leaſe; } 
but if a Tenant make Waſte in cut- | 


4 ting | 
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ting of Wood or Timber contrary to 


the Proviſo's, Exceptions r Cove- 


nants in this Leaſe ; for ſuoh a Breach 
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the Landlord may bring his Action 


of Covenant before thamEnd of the 
Term. Noy's Max. p. 16. See after. 
A Man takes a Leaſe for Years, and 


covenants and grants to and with the 


| Leſſor, for him and his Executors, to 


repair the Houſes as often as Need 


requires: And afterwards the Leſſee 


C aſſigns over the Leaſe to another, 


and the Aſſignee ſuffers the Houſes to 


decay for want of Repairs; in this 


[Caſe the Leſſor may bring an Action 


— 


N 
* 


of Covenant againſt the Aſſignee, al- 


though he be not named in the Co- 
venant. Hugh's Grand Abridgments, 
1 Par, p. 492. c. 19. 

A Landlord lets a Leaſe, and co- Hecge- hot 
venants with his Tenant that he % Aſien- 


"ſhall have ſufficient Hedge- Boot, to 


1 e aſſigned him by the Landlord or 
His Balliff: In this Caſe the Tenant 
may not take Hedge-boot without 
Alignment. Co, 1 par. Inſt. f. 41. 


If a Man by Indenture take a Leaſe 


pf a Hoyſe that is old, ruinous or 


Avanteth Repairs, and covenants with 


the Leſſor to leave this Houſe at the 


End or Expiration of the Leaſe in 


good Repair, In this Caſe he is bound 
EE: F to 


ment. 


To repair. 
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to leave this Houſe in good Repair ; 
but if he do not covenant to do it, 
the Law then will not oblige him to 

do it. Perkins, Tit. Conditions, 738. 
How Houſes are to be now built 
within the Bills of Mortality, ac- 
cording to the late Act of Parlia- 
liament, ſee at the later End of this 
Treatiſe. 
Moods, If a Man by Indenture takes a Leaſe 
for Years of a Wood, and covenants 
with the Leſſor to leave his Wood 
in as good a Condition as it was at 
the Time of the Leaſe made; and 
during the Term the Wood is deſtroy- 
ed and blown down by violent Winds 
and Tempeſts: In this Caſe, the 
Landlord can have no Action againſt Þ 
the Tenant for the not performing of Þ 
this Covenant, becauſe it is impoſſible Þ 
for him to perform it; and the Law Þ 
enforceth no Impoſſibilities : Other- 
wiſe it is if he take a Houſe, ard 
that be blown down. Hugh's Grand 
Alx. p. 499. 
Bonds for Touching Bonds for Performance 
Rent, of Covenants, if a Man takes a Leak. 
for Years rendring Rent, and enter!“ 
into Bund to the Leſſor to perform 
all Covenants and Agreements con- 
tained and comprized in the Leaſe; 
if he fail in Payment of Kent, of i 
| Bed 
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| Bond is forfeited; for the Payment 
of Rent is an Agreement. Goldsbo- 


rough p. 16. EE 
If a Man be bound in a Bond to For Re- 


repair the Houſes of the Obligee as [4/7% 
| often as Need ſhall require during a 
certain Time, and afterwards the 
| Houſes want Reparation: In this 
| Caſe, although the Obligor doth. not 
E know that they want Reparations, 
pet he is bound to take Notice of it 
at his Peril, for Ignorance will be 
no Excuſe in this Caſe, becauſe he 


hath bound himſelf to it. Dr. & Stud. 


lib. 2. cap. 47. 


But if the Condition had been To repair 


That he ſhould repair ſuch Houſes as %, A 


8 


be to whom he was bound ſhould Hanment. 
aſſign; and after he aſſigneth certain 


Houſes to be repaired, but he that 


is bound hath no Knowledge of that 
* Aſſignment; this Ignorance ſhall ex- 
cuſe him in the Law, becauſe he hath 
not bound himſelf to any Reparation 
in certain, but ſuch as the Obligee 
will affign; and if he aſſign none, 
the Obligor is bound to none: And 
therefore, becauſe he that ſhould 
make the Aſſignment is privy to the 
| Deed, he is bound to give Notice of 
his own Aſſignment; but if the As- 
ſigament had been appointed to have 


2 been 
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Warranty, 


Rent in 
Suſpence, 
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been made to a Stranger, then the 


Obligor had been bound to have taken 
Notice thereof at his Peril. See more 
Obſervations on Covenants in Leaſes, 
&c. at the End of this Treatiſe, Ch. 10. 
If a Man makes a Leaſe for Years 
with Warranty, yet this is not a War- 
ranty in the Law, but a Covenant, 
becauſe the Leaſe is but a Chattel ; 
and if the Leſſee be ouſted, he may 
bring his Action of Covenant againſt 
the Leſſor. 
If A. be ſeiſed of twenty Acres of 
Land, and let the ſame to B. by Leaſe 
for Life or Years, and A. reſerves to 
himſelf Five Shillings Rent, payable 
at Chriſtmas, and B. binds himſelf to 


A. in a Bond of One hundred Pounds] 
to pay the Rent reſerved upon the} | 
Leaſe juſtly, according to the Law;F - 
if before any Day of Payment A. puts 
B. out of any Part of the Land, and 
he doth occupy the Reſidue for the 
whole Term, and will not pay any 
Rent, yet the Bond is not forfeited; 
for by putting the Tenant out of Par- 
cel of the Land, the whole Rent is in! 
Suſpence: But if one Day of Pay- 
ment be paſt before the Ouſter, then] 
the Tenant muſt pay the Rent, off 


elſe be forſeits his Bond. 


But. 


FW 
ee eee 
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But if a Stranger, who hath no 
Right in the Lands, do put the Leſſee 
for Years out of the ſame Land be- 
fore any Day of Payment, and keep 
Poſſeſſion thereof until the Day of 
Payment be paſt; in this Caſe the 
Tenant ought to pay his Rent at the 
Day whereon it is appointed to be 
paid, or elſe he ſorſeits his Bond. 

If three Copartners be ſeiled of a 
Manor, and one of them without 
Conſent of the other two, lets a 
Leaſe of the whole Manor in her own 


or 


Copartner i 


Name unto J. D. for five Years, 


paying ten Pounds yearly at Chriſt- 
Mas unto the Leſſor and her Heirs, 
and J. D. enters into Bond in five 
Pounds to pay the Rent accordingly, 
and before any Day of Payment is 
come, the other two Copartners, who 
agreed not to the Letting of the 


Leafe, do put the Leſſee out of the 


whole Manor, and keep the Poſ- 
ſeflion till a Day of a Payment is 
come: Here the Leſſee ought to pay 
a third Part of the Rent reſerved to 
his Leſſor, or otherwiſe he forfeits 
his Bond; becauſe the other two Co- 


partners, who ejected him. out, have 


Right but in two Parts of the Manor. 


Perkins 828. 


F 3 A Man. 
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Condition A Man makes a Leaſe to three 

wot to alien. Perſons upon this Condition, That 
neither they nor any one of them 
ſhall alien, ſet, or let that L eafe to 
any other without Licence firſt ob- 
rained from the Landlord: Now if 
the Landlord do give Licence to 
any one of them to let or alien, then 
the other two may alien without 
Licence: For the Condition being 
determined to one, is determined to 
all, Hughs Grand Abr. 1 Part, p. 
428, See after. 

In the ſame Nature is a Releaſe 
where many Perſons commit a Trel\- 
pals, if he againſt whom the Treſpaſs 
is commited do releaſe one of the 
Treſpaſſers, that Releaſe is as ef-“ 
fetual to all the reſt, as if they! 

had been particularly named there- Þ 
in. | | 8 
Action for If a Landlord do enter for a Con- 
Arrears. dition broken, or the Tenant ſurren- Þ 
der up his Leaſe, or his Term 
be expired ; yet the Landlord may 
have an Action of Debt for the Ar- 
rears of Rent, if any be. Noys Max. 


P. 72. 
Nit to If a Man lets a L naſe of Lands up- 
alien. on a ſpecial Condition; that is, that 


the Leſſee ſhall not len the ſame to 


fuch a Man, or ſuch a Man; then the 
| Con- 
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Condition ſhall be taken according 
to the Words; and notwithſtanding 
that Condition, they may be alienated 
to any other, but to them to whom 
it is expreſly prohibited that the 


Lands ſhould not be aliened unto : 


And if the Lands in that Caſe be 
aliened to one that is not excepted 
in the Condition, then he may alien 
the Land to him that is firſt except- 


ed, without Breaking of the Condi- 


tion: For Conditions be taken ſtrictly 
in the Law, and without Equity, 
Dr. & St. l. 2. c. 35. 

As, if a Leaſe be made to 4. upon 
Condition that he ſhall not let or 
alien the ſame to B. if the Tenant 
alien to C. and he alien it to B. the 
Condition is not broken. | 


10J 


If a Man be ſeiſed of Lands in Fee, Leaſe exe- 
and let the ſame by Indenture of cuted by 
Leaſe to a Stranger , paying five Livery and 


Pounds Rent per Aunum, with a Con- 
dition, That if the Leſſee will hold 
over ten Years to him and his Heirs, 
that then he ſhall pay twenty Pounds 
per Annum, and the Indenture is exe- 
cuted by Livery and Seiſin to the 
Jeſlee: In this Caſe the Leſſor ſhall 
have an Action of Debt for the Rent 
in Arrear within the ten Years; 
Which proveth the Freehold and the 

F 4 Fee 


Seiſin. 
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Fee are not in the Leſſee before the 
ten Years expired: But after the 
Expiration of the ten Years, if the 
Leſſee doth continue the Pofleſſion 
of the ſame Land, and doth occupy 


the ſame by Virtue of the Indenture, 
then he hath Fee, and fhall pay the 


When 
Freehold 
paſſeth. 


When not 
#pon Con- 
diti 9. 


twenty Pounds as the Rent- Seck. 


Perkins 710 c. 11. 


But if a Man ſeiſed in Lands doch 
let the ſame Land by Leaſe for Term 
of Life, yielding to him a Roſe for 
the firſt ſix Years; and if he will hold 
the Land over the ſix Years, then to 
pay three Marks per Annum; here 
the Freehold is immediately in the 
Leſſee. Co. 1 Par. Iuſt. f. 218. b. 

A Man makes a Leaſe for Years, 
with this Condition, That if the Leſ- Þ 
for do alien the Reverſion within! 
the Term granted by the Leſſee, then 
the Leſſee ſhall have the Fee; and the 


Leſſor doth alien the Reverfion in 


Fee by Fine to a Stranger: In this 
Caſe the Leſſee ſhall not have a Fee, 
for the Freehold and the Fee are law- 
fully in the Conuſee before the Leflce 
can take it by Condition : But if the 
Leſſor had granted the Lands to a 
Stranger by Deed only, then the Lef- 
ſee ſhould have had Fee by the Con- 
dition. Perkins 729, 739. 7 
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If a Man have a Leaſe for Years, Priey in 
and demiſe or grant the ſame upon Right, 


| Condition, and die; his Executors or 


Adminiſtrators ſhall enter for the Con- 
dition broken; for they are privy in 
Right, and repreſent the Perſon of 
the Dead. Perkins 833, AE 
If a Man make a Leaſe for Years Rent not 
| upon a Condition, That the Rent acquitted 
ſhall be paid at Cyriſt mac, and before © Releaſes 
that Time come, the Leſſor give a ge- 
neral Releaſe to the. Leſſee of all 
Actions and Demands; this Releaſe 
doth not acquit the Leſſee of the 
Rent, but the. Leſſor may. ſue for it, 
E becauſe it was neither due, nor to be 
paid at the. Time of the Releaſe 
made; and it is a Thing. not meerly: 
in Action, becauſe it may be granted 
„ | 
If. a Landiord lets a Leaſe for Years Leaſe 10 
to two Tenants to hold jointly, with Feint Teq 
2 Condition, That if the Leſſees die“. 
before the. End of the Term, the 
| Leaſe ſhall. be void: Now thele Leſ- 
| fees make Diviſion, and. one of them 
Wiens his Part, and dies. In this Caſe 
the Leſſor cannot enter upon the 
bart of him that died, but the Alienee 
hall enjoy his Half-part during the. 
Life of the ſurviving Leſſee. Dy. 


F. 7. | 
F 5 Ax 
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Deviſe a 
Ereach of 
Cond:t an. 


ho may 
take Ad- 


vantage of 


A Conditi- 
9. 


Intent. 
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A Leaſe made for Years upon Con- 
dition, That if the Leſſee demiſe the 
Premiſſes or any Part thereof, other 
than for a Year, to any Perſon or 
Perſons, then the Leſſor and his 
Heirs to re-enter; the Leſſee after- 
wards deviſes this Leaſe to his Son 
by his Will: This is a Breach of the 
Condition. | 

if a Man of his mcer Motion give 
Lands to H H. and to his Heirs by 
Indenture, upon Condition, That he 
ſhall yearly at a certain Day pay unto 
John at Style, out cf the ſame Land, 
a ceitain Rent; and if he do not pay 
the Rent, that then it ſhall be Jawſul 
to John at Style to enter; and if the 
Rent in this Caſe be not paid to Jobn 
at Style, the ſaid J. S. may not enter 
into the Lands by the Law, tho' the 
Words of the Indenture be, That be 
Mall enter; for there is an antient Þ 
Maxim in the Law, That no Man 
ſhall take Advantage in a Condition, 
but he that is Party or Privy to the 
Condition: And this Man is not Party 
nor Privy, and therefore he ſhall take Þ 


no Advantage of it. Dr. & St. lib. 2. 


6; 20. f. 93. 
In many Caſes the Intent of the 


Party is void to all Intents, if it be 


not grounded according to the Law. 
| AS, 
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As, if a Man make a Leaſe to ano- Remain- 


ther for Term of Life, and after, of — void, 
his meer Motion, he confirmeth his 


Eſtate for Term of Life to remain 
after his Death to another and his 
Heirs: In this Caſe, that Remain- 
der is void in Law; for by the Law 
there can no Remainder depend up- 
on any Eſtate, but that the ſame 
Eſtate beginneth at the ſame Time 
that the Remainder doth: And in 
this Caſe the Eſtate began before, and 
the Confirmation enlarged not his 
Eſtate, nor gave him any new Eſtate, 
But if a Leaſe be made to a Man for 
the Term of another Man's Life, and: 
after the Leſſor, only of his meer Mo- 
tion, confirmeth the Land to the Leſice: 
for Term of his own Life, the Re- 
mainder over in Fee; this is a good 
Remainder over in Fee. Dr. & Stud. 
b. 20. . 94 | 

No Grant can be made; but to 
him that is Party to the Deed, ex- 
cept it be by Way of Remainder; 


And therefore, if a Man make a Withous 
Leaſe for Term of Life, and after- Recom- 
wards the Leſlor grant to a Stranger, Pee, 


that the Tenant for Term of Life 
ſhall have the Land to him and his 
Heirs; that Grant is void, if it be 
made only of his meer Motion with- 

| out: 
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Intent 
macie Toid, 


Simile, 
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ont Recompence. Dr. & Sud. J. 2. 
c. 20. p. 94. 

Likewiſe if a Man make a Leaſe 
for Term of. Life, and after grants the 
Reverſion to one for Term of. Life, the 
Remainder over in Fee, and the Te- 
nant attorneth to him that hath the 
Eſtate for Term of Life only, intend- 
ing that he ſhould have Advantage 
of the. Grant: His Intent is void, 
and both ſhall take Advantage there- 
of, and the Attornment ſhall be taken 


good according to the Grant. bid, i 
See aſter. 
Occupar cy. 


If a Tenant for the Term of ano- 
ther Man's Life dies, living the other 
Man, he that doth firſt enter upon 
the Eſtate, after his Death, ſhall 'be Þ 
Tenant for the other Man's Life, and 
ſhall be liable to the Payment of the 
Rent reſerved. Co. 1 par. Inſt. F. 41. 

In the. Caſe of Occupancy (which 
ariſeth by Conveyance) as, 3 

Where Lands are conveyed to A. 
for the Life of B. and A. dies with- 
out making any. Eſtate or Aſſign- 
ment thereof, here whoſoever firſt 
entreth aſter the Death of A. getteth 
Property in that Land during the 
Life of B. for the Land cannot re- 
vert to him that leaſed to A. till B. 
die; and to the Heir of 4, it can- 

| DO 
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not go, for it is not an Eſtate of In- 
hcritance, nor deſcendible to the Heir 
without ſpecial Words, and as for the 


Executors of A. they cannot have 
it, for that is not an Eſtate: Teſta- 


mentary. 


But Co. Lit. F. 41. ſhews how this How pres 
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Occupancy may be prevented, by vented. 


adding theſe Werds in the Grant, 


To: have and to Hold to A. and his 


Heirs, during the Eife of B. for then 
tis deſcendible to the Heir. 


How alſꝰ it may otherwiſe be pre- Aliter-. 


vented by aſſigning the Leaſe for Liſe 
over to Friends; and their Heirs, in 
Truſt during the Life of B. But the 
Statute 29 Car. 2. cap. 23. hath pro- 
vided, That the Leſſee or Grantee 
may deviſe ſuch- Eftate for another's 
Life, by his Will, in Preſence of Three 
or more Witneſſes. 


And if he deviſe it not, and his How by: 
Heir become Occupant, it ſhall be Statute-- 


chargeable in his Hands: as: Aﬀets by 
Deſcent, as in Cale of Lands by Fee= 
{tmple. 


And in Caſe there be no Special. 


Occupant, then it ſhall go to the 
Fxecutors or Adminittrators of the 


Party that had the Grant, and. ſhall 


be Aſſets. See the Statute. . 


And: 
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Executor 
de ſon 


Tort, 


Tenant 


grants 
Part of the 
Term, 


Hushands 
E xecutors. 
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And ſome have held, That an 


Executor de fon Tort is as much 
within this Act to be charged as a. 


rightful Exequtor: And that the 


Entring into the Land and Leaſing 
it, is enough to make him an Exe- 
2 de ſon Tort. Q. Et Lide 5 Co. 
33» Vc. 

If a Tenant hath a Leaſe for Twen- 
ty Years of Lands and Tenements, 
and grant the ſame Lands for Fart of 
his Term to a Stranger, reſerving to 
himſelf Forty Shillings Rent; in this 
Caſe he may diſtrain for the Rent 
reſerved; or have an Action of Debt 
at his Pleaſure, becauſe by common 


Tntendment he is to have the ſame 


Land after the Years determined, 
becauſe he hath granted but Par- 
cel of the Years, fo that the Re- 
mainder remains in bim. Perkins 
693. 

If Rent be granted to a Man, he 
may grant it away to another before 
he is ſeiſed thereof. Idem 108. 

If a Man and his Wife be ejected: 
of a Term in the Right of his Wife, 
and the Husband bring an. Ej & one 
Firmæ in his own Name, and do reco- 
ver, and die; in this Caſe, his Exe- 
eutors ſhall have it, and not the 
Wife, becauſe the Recovery in his 

ovον)n 
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own Name did veſt the 1 in ham- 
ſe'f. Co. 1 par. Inſt. fol. 4 

If a Man be poſſeſs'd 85 a Term of Simile. 
Forty Years in Right of his Wife, 
and make a Leaſe for Twenty Years 

reſerving Rent, and die; here the 
Executors of the. Husband ſhall have 
the Rent for that Teim, but the 
Wife ſhall have the Remainder of the 
Term when the Twenty Years is out : 
But if he had granted the whole 
Term, ſhe could have had nothing. 
Co. Ibid. 

A Releaſe made to a Tenant for Releaſe, 
Term of Years before his Entry, is 
void; but a Releafe of the Rent be- ö 
fore Entry, is good. 1d. 1 Par. Juſt. 'I 
fol. 270. 1 

If a Man makes a. General Releaſe 1 

of all Demands, it doth not releaſe 
Rent due upon a Leaſe for Years. 
2 Lev. 210. 

The Tenant may orant away his Grant be- 
Intereſt to another before Entry; fore Entry. 
and although the Leſſor do die be- 
fore Entry, yet the Tenant may 
enter into the Lands; and if the 
Leſſee die before he enter, his Exe- 
cutors or Adminiſtrators may enter; 
and if a Leaſe be to Two, and * 
of them die before Entry, the other 
may enter by Survivorſhip; and a 


Leſſor 


Eſtovers 
appurte- 
n. 


Tenants in 
Common. 


Copartneri. 


Apport ion- | 


quent. 
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Leflor cannot grant away a Reverſion. 
by the Name of a Reverſion, before 
the Entry of the Tenant. 

If a Man grant to a Tenant for 
Years, that he ſhall have ſo many 
Eſto vers as ſhall ſerve to repair his 
Houſe, or that he ſhall burn within 
his Houſe, or ſuch like, during the 
Term; this is appurtenant to the 
Land, and ſhall run with the ſame, 
as a Thing appurtenant, in whoſe 
Hands ſoever the ſame cometh. Co. 
1 Par, Inſt. f. 41. £ 

If, two Tenants.in Common do 
grant a Rent of. Ten Shillings, this is 
ſeveral, and they ſhall be. charged. 
with Twenty Shillings Rent: But if: 
they make a Leaſe and reſerve Ten 
Shillipgs Rent, they ſhall have no 
more but only Ten Shillings between 
them. Id. 1 Par. Iuſt. . 19 

If Two Copartners make a Leaſe 
reſerving Rent, they. ſhall have this 
Rent in common as they have the 
Reverſion: But if. afterwards they 
grant the Reverſion, excepting the 
Rent, then they ſhall be Joint-Te- 
nants of the Rent. 

If.a Man. Leaſes Lands for Years 
reſerving Rent, and a Stranger doth. 
recover Part. of the Land, then the. 
Rent ſhall be. apportioned, viz. di- 

| vided;, 
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vided, and the Tenant ſhall pay, 
having reſpe& to that which is re- 
covered, and to that which ſtill doth 
remain in his Hands according to the | 
Value, to each Party proportionably. 
Dyer 56 & 82. See after. a 

And for a full Underſtanding of 
Apportionment of Rent; See DU" An- 

wers's General Abridgment, fo. 504, 
 5os, Cc. Tit. Apportionment. 

If a Man make a Leaſe excepting a Exception 
_ Cloſe and Wood, the Law giveth 
him a Way to come to it. 

If a Tenant for Years do take a Surrendey- 
new Leaſe for more Years, this is a in Law 
Surrender in Law of the old Leaſe. 

Watt and Maidwell's Caſe, Hill. 3 
Car. R. 1303: B. R. Perkins 117. 
Hutton Rep. 104. = 

A Leſſee for Years cannot ſurren- By a Lef- 
der before his Term begin, neither ſee- 
can he ſurrender Part of his Leaſe, 
but he may grant Part of it. Noy's 
Max. 74. Vide antea. N 4 

If a Tenant for Life or Years re- 2 
move his Goods out of the Houſe and 
Land, by Reaſon of the Greatneſs of 
the Rent, or for ſome other Cauſe, 
and the Leſſor do enter into the Houſe 
and Lands ; this is no Surrender of the. 

Leſlee. Idem, 2. 72. 


IE: 
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If a Tenant for Years aſſign over 


his Term and die, his Executors ſhall 
not be charged for Rent due after his 


Death. 


And if the Executors and Admi- 
niſtrators of a Leſſee for Years do 


aſſign over their Right in the Leaſe, 


Aſſien- 
meni. 


Acceptance 
8 of Rent . 


there lieth no Action of Debt againſt 
them for Rent after ſuch an Aſſign- 
ment by them made : But wide contra 
antea, & 2 Ven. 209. 

If a Tenant for Years aſſign his 
Leaſe to another, the Lapdlord may 


charge which of them he will: But 


if he once accept of the Rent from 
the Aſſignee, knowing of the Aſſign- 
ment, he cannot afterwards bring an 
Action of Debt againſt the Leſſee for 
Rent due after the Aſſignment. Hern. 
Law of Conv. p. 110. 

For, by Acceptance of Rent by 
the Leſſor from the Aſſignee, the 
Privity of the Contract is extinguiſh- 
ed, and the Action of Debt againſt 
the firſt Leſſee is gone. 1 Stund. 240, 
241. 

"But after ſuch Acceptance, the 
Leſſor or his Aſſignee may maintain 
an Action of Covenant againſt the 
firſt Leſſee, upon his Covenant for 
Payment of Rent, Idem. 240. Vide Þ 
2 Saund. 302. ; 

A Leſ- 
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A Leſſor may refuſe to accept of 
an Aſſignee to be his Tenant at one 
Time, and yet may accept of him 
afterwards when he pleaſes. 2 Saund. 

182. And ſo may have his Election 
to ſue the Leſſee or his Aſſignee for 
the Rent; but after Acceptance from 
the Aſſignee, tis otherwiſe, as a- 
bove. | | 

If a Leſſor grant away the Re- Reverſton 
verſion, after the Aſſignment of the granted a- 
Leſſee; in this Caſe the Grantee way. 
cannot have an Action of Debt a- 
gainſt the Leſſee for the Rent, be- 
cauſe there is no Privity between 
them. Popham 55. 

It is noted, That a Reverſion of a By Dee 
Term is not aſſignable without Deed 9h. 
and Attornment. 3 Lev. 155. 

But by a late Act for Amendment Attorn- 
of the Law, 4 C 5 Anna, it is en- ment dif 
acted, That all Grants or Conveyances ge 
thereafter to be made, by Fine or other- 
wiſe, of any Manors or Rents, or of 
the Reverſion or Remainder of any Meſ- 
ſuages or Lands, ſhall be good and ef- 
fectual to all Intents and Purpoſes, with= 
out any Attorument of the Tenants of 
any ſuch Manors, or of the Land out of 
which ſuch Rent ſhall be iſſuing, or of 
the particular Tenants upon whoſe par- 
ticular Eſtate any ſuch Reverfions or Re- 

mainders. 
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mainders ſhall or may be expettant or 
depending, as if their Attorument had 

been had and made.  _ 

Upon No- Provided nevertheleſs, That no ſuch 

yo. Tenant ſhall be prejudiced or damaged 
by Payment of any Rent to any ſuch 
Grantor or Conuſor, or by Breach of any 
Condition for Non- payment of Rent, be- 
fore Notice ſhall be given to him of ſuch 
Grant by the Conuſee or Grantee, 


Uſe. If a Leaſe for Years be made to a 
Man without any Conſideration, the 
Leſſee ſhall be ſeiſed to his own Uſe. 
| Perkins 537: 

Leſſors Inj- If a Man make a Leaſe of Lands 
tent avoid- to another, and to his Heirs, for 
* the Term of Twenty Years, intend- 
ing that if the Leſſee die within the 
Ferm, that then his Heirs ſhould 
enjoy the Lands during the Term: 
In this Caſe his Intent is void; and 
if the Leſſee die, his Executors, and 
not his Heirs, ſhall enjoy the Term; 
for by the Law of the Land, all 
Chattels ſhail go to the Executor, 
and not to the Heir. Dr. & St. J. 1. 

6 34: | 
Appurte- If a Man lets a Houſe with the 
ances. Appurtenances, no Land paſſes there- 
by; but if it be with all Lands there- 
unto: belonging, here the Lands uſed 
with 
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with the Houſes do paſs. Hern's L. of 
Conv. p. 1094+ 5 

If a Man take a Leaſe of his own Leſſor con- 
Land by Indenture, he is then con- «ded. 
cluded to ſay, That the Leſſor had 
nothing in the Land at the Time of 
the making of the ſaid Leaſe; but 
after the Leaſe is out, the Eſtoppel is 
removed. Terms de Ley Eſtoppel Co. 

1 pa. Inſt. fol. 47. 5 

If two Perſons be Joint-Tenants Ej-Fment 
of a Leaſe for Years, and one bid the J Feint- 
other go out of the Houſe, and he Tauer. 
goeth out; he that goeth ſo out may 
have an Ejectione Firmæ againſt the 
other, as well as if he had ejected 
him out by Force. Beverlie's Caſe, 

24 Car. Clayton's Rep. p. 111. 

One who had Power to Leaſe for Leaſe for 
Ten Years made a Leaſe for Twenty, 20 Tears | 
Decreed in Equity, that it was a good fer 10. 
Leaſe for Ten Years. Perry v. Bowen. 

15 Car. 2. Chancery Caſes 1ſt. p. 23. 

A Leaſe was made to one who Leſſor ac- 
aſſign'd it to another, i. e. the Leſſor Fi his 
receiv'd the Rent of the Aſſignee which * 
had become due in his Time, but had cannot af 
no particular Notice given him of er reſort to 
the Aſſignment : It was adjudg'd in he Leſſee, 
this Cale that no ſpecial Notice 
need be given the Leſſee of the Af 
ſignment, 
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ſignment, but that the Acceptance 

of the Rent of the Aſſignee was a 

ſufficient Notice, and he could not 

reſort to the firſt Leſlee for his Rent 

afterwards. Mich. 11 Jac. B. R. Marſh 
| &T Brace's Caſe, 2 Bulſtr. 151. 

Leſſee may Where one lets his Land for Life 
"x or Years in which are Coal-Mines 
ines : 
that are that are open, the Leſſee may dig 
open only. them; but the Leſſee cannot make 

new Mines where none are open be- 

fore. Shepherd's Abridg. 1224. 
Tenant The Plaintiff married the Defen- 
paying his dant Wallis (who was before married 
_ 7 to another Woman); Mallis made a 
de facto, Leaſe of her Land, and received the 
diſcbarg d. Rent of the Tenants: The former 
Marriage being diſcover'd, the Plain- 
tiff brought an Indebitatus Aſſumpſit 
againſt Malli, for Money receiv'd to 
her Uſe, and had a Verdict: And the 
Court held, That Vallis being viſibly 
her Husband the Tenant was dil- 
charg'd; at leaſt that the Recovery a- 
gainft I/allis in this Action would diſ- 
| charge the Tenant. Haſſer v. IWallis. 
| 1 FP Hill. 6 Anna, B. R. 

_— „ Leaſe of a Houſe excepting two 
his Paſſage Rooms and a free Paſſage to them. 
to ſome The Leſlee aſſigns, and the Aſſignee 
Rooms ex- diſturb'd the L eflor in his Paſſage there- 


ted, Ce to; whereupon the Leſſor brought 
venant lies, . kis 
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his Action. Per Cuzr?. The Action 
lies; but if the Diſturbance had been 
in the Rooms excepted, no Action 
of Covenant would have lain, for 
they were not demiſed; but where 
the Leſſee agrees to let the Leſſor 
have any Thing out of the Demiſed 
Premiſſes, as a Way, Common, Cc. 
In ſuch Caſe Covenant lies for the 
Diſturbance. Cole's Caſe, Hil. 3 V. 
M. B. R. Salk. 196. 

Leſſee covenanted for him and Aſfenes 
his Aſſigns, to rebuild and finiſh the 79 hound 
Houſe within ſuch a Time, and after % + ot 
the Time expired, the Leſſee aſſign'd 155. N 
over the Premiſſes, the Houſe not 4ſſen- 
being built and finiſh'd. Per Holt, ment 16 

BY * © Juſtice. The Covenant will not bim. 
bind the Aſſignee, becauſe it was 
broke before the Aſſignment; aliter, 
if it had been broke after, and the 
Leſſee had aſſign'd before the Time 
expired. Ereſcot v. Green. Paſch. 12 ' 
W. 3. B. R. Salkeld 199. | 

Where a Leſſee for Years fets up What 
any Thing for the Convenience of his 2% 4 
Trade, ſuch as Stalls, Coppers, Cc. e W 
he may remove them at any Time as 
during his Term, and they are ſeizable 
on a Fi. Fa. But what he does to 
compleat or beautify the Houſe, as 
laying of Hearths, ſetting up Chim- | 

aty- p 
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Caution. 


Legal Day 


of Pay- 
ment. 


* Fifteen 
Days after 
any of the 
ſaid Days. 
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ney-Pieces, &c. he cannot remove 
them, neither can they be taken in 
Execution. Poole's Caſe, Mich, 2 An- 
na. Salk, Joy. 


— — —__ — 


CHAP. III. 

Payment of Rent. Acceptance 
and Fxtinguiſhment thereof; 
Demands, Entries, Dates, 


Continuance, Limitations and 
Determinations of Leaſes. 


— 


1 ought to be a principal Care of 
a Tenant, above all Things, to 
provide his Rent at the Time of Pay- 
ment, whereby he may avoid much 
Slavery and Knavery of cruel biting 
Landlords. 

If a Tenant be to pay his Rent to 
his Landlord at our Lach- Day, and 
Michaelmas, or within Fourteen or 
Fifreen Days aſter either of the ſaid 
1 in this Caſe he is not bound 

o pay his Rent until the laſt Day 
limited for Payment, for that is the 
legal Day of Payment, and the other 
before voluntary. 

* And if there be a Clauſe, that if 
the Rent be bchind by the Space of 

2 Fifteen 
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| Fifteen Days (more or leſs) after any 
of the ſaid Days of Payment, then 
the Leaſe to be void: In this Caſe, 
if the Time bgfore limited be fifteen 
Days, then the Tenant ſhal! have 
thirty Days after any of the ſaid 
Feaſts, to ſave his Leaſe: But if the 
| Clauſe in the Leaſe be, That if the 
Rent be behind for the Space of Fif- 
teen Days next after either of the 
ſaid Feaſt- Days of Payment, here the 
Tenant hath but fifteen Days only 
allowed to him: And ſo the Diverſity 
is to be noted in this Caſe in the 
| Words of a Leaſe, which with a very 
litt'e and ſcarce obſervable Altera- 
tion makes ſo much Advantage for 
the: Tenant.” Co. 10 lil, . 227.: Co: 
t par. Inſtitutes, f. 202. Hera's Law 
| Conv. P. 23 

* If a Man take a Leaſe for Years to 
pay his Rent at our Lady-Day and 
| Michaelmas, or within fifteen Days 
after either of the ſaid Feaſts, and 
the Landlord die after either of the 


| laid Feaſts, and before the fifteen 


Days be out; the Heir in this Caſe 
wall have the Rent then, for the 
| firſt Day is but voluntary, and the 
legal Day of Payment is at the End ot 
the fiſteen Days: And if the Tenant 
before that Day pay the Rent, ſuch 

8 Pay- 


* A 
121) 1 


Note. 


Rent - falls 
to the Heir, 
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Payment is voluntary, and not ſatiſ— 
factory; but if Payment be in the 
Morning, and the Landlord die at 
Noon, it is good to give Seiſin: And 
though this Payment be voluntary, 
yet it is ſatisfactory againſt the Heir, 
Hare and Savill's Caſe, M. 7 Jac. in 
C. B. Brounl. Rep. 2 par. 273. Hein 
5 

If a Tenant for Years be to pay his 


when to be Rent at Michaelmas, and to perform 
ſcught for. other Covenants; and if he be bourd 


in any Obligation to pay his Rent 
preciſely at the Day, he mult in this 
Caſe ſeek out his Landlord to pay 
him ; but if his Obligation be only 
co perform the Covenants in the 
Leife, he may then tender his Rent 
upon- the Land, (if no other Place be 
by Agreement appointed for the Pay- 
ment thereof) and it is ſufficient; 
for the Payment is of the Natwe 
of the Rent reſerved. Man!y and 
Fenning's Caſe, Paſch. 10 Jac. in C. 
B. Brownl. Rep. 2 par. p. 276. Noy's 

Max. 2. 80. | | 
Note; A Man is not bound to pay 
an. Annuity without an Acquittance; 
but a Rent-Service or Rent- Chai ge 
he is: And therefore in an Action 
of Debt brought againſt a Man for 
Rent due upon an Indenture of De- 
mile 


ö 
; 
| 
I 
: 


ney into Court, 


Night to pay it: But if it be a great jet, 
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miſe of Lands, he may plead Payment 
without an Acquittance. Perk, Sect. 
780. Praft. Reg. 495. LT 
Alſo, if he that hath Rent- Service Diſbaree 
or Rent-Charge accepts the Rent by A-;wit- 
due at the laſt Day, and gives an 4e. 
Acquittance for ir, all the Arrearages 
of Rent due before are hereby dil- 
charged. Co. Lit. 373. a. Hern's Con. 
40. 3 Co. 66, 
Payment of Money before the Day 
appointed, is in Law Payment at the 
Day. Pratt. Reg. 495. 
See the late Act for Amendment of 
the Laws, concerning Payment of Mo- 


When one is to pay Rent at a cer- Payment 
tain Day, he hath all that Day till %re Sn= 


Sum, he mult then have it in Readi- 
neſs ſo long before Swn-ſer, as they 
that are to receive it may ſee to tell 
it, for they are not bound to tell it 
by Candle light. See after. 

If a Parſon lets his Glebe- Lands Siebe- 
to a Lay-man, the Tenant ſhall pay Lands. 
the Parſon Tithe of that Land be- 
ſides the Rent: For the Tithes are of 
Common Right. ” 

If a Man let out by Leaſe a Stock Stork let 
of Cattle or other Goods, (as it is . 
very uſual now-a-days, to leaſe out 

62 — - 
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Kent to 
Foint Te- 


Nun. 


Dower. 
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Sik Stocking-Frames to the Havers) 
and the Rent to be paid at ſe- 
veral Days; if the Rgnt in this Caſe 


be in Arrear, the Leſlor cannot bring 


an Action againſt the Tenant or Oc- 
cupier thereof until all the Days be 
expired: In like Manner as it is in 
an Obligation with Condition for ſe— 
veral Payments; becauſe theſe are 
Perſonal Contracts. But it is oth er- 
wiſe in Caſ2 of a Leaſe for Years, 
which is a real Contract; for there 
the Landlord may have an Action 


of Debt againſt the Tenant after e- 
very Day of Payment, if Default be 


made, or he may diſt:ain at his Electi- 
on. Co. 1 lift, f. 47, & 292. 

If there be two Joint-Tenants, and 
they make a Leaſe for Years by Parol 
or Deed-Poll, and reſerve Rent to one 
of them, this ſhall enure to them 


both: But if it be by Deed indented, 


it ſhall enure to him alone by Way of 
Concluſion. Co. 1 par. Iuſt. f. 47. Co. 


8 J. F. 70, 71. e 
If an Heir let a Teaſe to a Te- 


nant for | ife, and reſerves a Rent, 


againſt whom the Mother of the 


Heir recovers her Dower, and dieth; 


the Tenant ſhall have the Land again 
for his Life, and the Rent is revived. 


Coke on Lit. f. 42. 
f- 4 10 
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If the Succeſſor of a Parſun or Vi- Parſon. 
car accept the Rent of a Leaſe for 
Years made by his Predeceſſors; yet 
this Acceptance. is worth nothing, for 
the I eaſe is void by Death; but of a 
Leaſe for Life it is otherwiſe. Pen- 
nant's Caſe, J. 3. F 65, 66. pos ON 
But, if a Biſhop accept the Rent Pp. 
upon a Leaſe for Years, he ſhall never 
avoid it; for it was but voidable on- 
ly, and his Acceptance hath now 
confirmed it. | 
Ifta Man hath Lands in the Right .4..»44ane 
of his Wife, and he and his Wife by Ha 
let theſe Lands for Years reſerving band. 
a Rent, and afterwards the Hul- 
band dies, and ſhe before any Day of 
Payment takes another Husband, 
who accepts the Rent and dies: By 
this Acceptance the Leaſe is af 
firmed. | 
In Ike Manner, if a Man and his Simile 35 
Wife let the Lands of his Wife for Wie. 
Years rendring Rent, and the Huſ- 
band dies; if the Wife accept the 
Rent, it is a good Leaſe. Terms of the 
Law, Acceptance. | 
But if a Tenant for Life leaſe Lands Tenaxt for 
for Years and dies, the Leaſe is void; Life. 
and the Rent which is reſerved upon 
the Leaſe is determined. And al- 
though be in Remainder do accept 
G 3 - 
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Tenant ty So likewiſe if a Tenant in Dower 


Dower. 


C on firma- 


tion. 


Arm- 


Ane. 


Parſon's 


Leaſe. 


Remain- 


der. 


aud aſter ward the Leſſor only of 


void, and Acceptance of the Rent by! 


firmed for a Time, or upon Con- 
dition, or for a Piece of the Land: 


The LAIVS concerning Ch. 3. 


the Rent, yet his Acceptance will not Þ 
make it good: For when it is once! 
void by Death, no Acceptance after | 
will make it good. 


leaſe for Years and die, the Leaſe is! 


the Heir will not make it good 
again, 1 
A Teaſe for Years may be con- 


But if it be a Frank-Tenement, it 
ſhall enure to the Whole abſolutely. 
Noy's Mas. p. 78. 

Obſerve this Difference between 
a Leale for Life and a Leaſe for 
Years: In Caſe of a Leaſe for Life, 
though the Concluſion of the Con- 
dition be, That it will be void, yet 
Acceptance of the Rent due after the 
Breach doth affirm it, and make it 
good again. Pennunt's Cale, 38 El. 
Co. 3 lib. | 1 ES 

Tf a Parſon: let a Leaſe for Years 
of his Glebe-land, if it be confirmed 
by Patron and O:dinary, it ſhall bind 
the Succeſſor, or elſe not. Coke Inſt. 
F. Zoo. 

If a Leaſe be made to a Man for 
the Term of another Man's Life, 


his 
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his meer Motion confirmeth the 
Lind to his Leſſe for Term of his 


* own Life, the Remainder over in 
Fee: This is a good Remainder in 


the Law. Dri @ F. J. 2. . 20. 


7. 93- 


If a Man lets Lands for Life or Nent er- 
Years, reſerving Rent, and do enter ?-n2»iſbed, 
into any Part thereof and take the &e. 
Profit, the whole Rent is thereby 
extinguiſhed, and ſhall be ſuſpended 
during his Holding thereof. Leonard's 
Rep. 110. Goddards Caſe, Mich. 

34 El. C. B. Owen's Rep. f. 10. Hern, 
L. Conv. p. 118. 

In what Caſe there ſhall be a Re- Revired. 

vivor of Rent, and in what not. V de 


Lit. Rep. 58. 


In what Caſe there ſhall be a Suſ- Suſpended, 


penfion of Rent. Lid. 


Where there ſhall be no Appor- Ap portion 
tionment of Rent, Id. 61. And how ed. 


the Word Aunuatim or yearly ſhall be 
taken. 


Nota; That where two Cloſes are Extin- 


in the lame Poſlefſion, the Duty of guiſpment, 
{ Fencirg is extinguiſhed, and ſhall 
not revive, though the Cloſes come 
after into ſeveral Hands. 1 Vent. 97. 


Dyer 295. Poph 172. 1 Cro. Baler 
and Beremau's Cale. 
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By Re- 
Jeaſ?, & e. 


Demand 
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If a Leſſee aſſigns over his Term, 
reſerving Rent, it will be extinguiſh- 
ed by releaſing all Demands. 1 Vent, 
314. 1 Mod. 99. 

But it was ſaid, That a Rent inci- 
dent to a Reverſion would not be 
barred by ſuch Releaſe. 1 Vent. 314, 
1 Sid. 141. 

Alſo it's ſaid, That a Man cannot 
releaſe a Debt by his Will. 1 Vent. 39. 

Note; That where a Fine is levied 
to a Leflee for Years, with an In- 
tent that he ſhould ſuffer a Reco- 
very, his Term is not drowned. 1 
Lent. 195. 

But if Tenant for Life, with Powet 
to make a Jointure, ſuffers a Re- 
covery, the Power is extinguiſhed. Id. 
226. 

If the Tenant come to the Land- 


and Tender lord at any Place upon the Ground at 


of Rent. 


the Day of Payment, and tender his 
Rent to the Landlord, it is good 
enough, and ſhall ſave the Condition; 
and the Landlord is bound to receive 
it, altho' it were not at the moſt noto- 
rious Place, nor laſt Inſtant of the 
Day; for he may tender his Rent at 
any Time of the Day, although the 


jaſt Inſtant be the legal Time of Pay- 


ment. Co. 1 par. Inſt. F. 202. 
|; But 


Tender of Rent muſt be of the whole 
Rent, without Dedugtion of Taxes 
or Aſſignments, or any other Char- 
ges; for Stoppage is no Payment in 
the Law. Tr. 23 Car. in B. R Pratt. 
Reg. p. 622. 


If a Man lets Lands by Leafe for Tender, 
Years to another, reſerving Rent of when, 


the Land to be pad at Michaelmas 
and our Lady-day, or within fifteen 
Days after, and for Default of Pay- 
ment to re-enter ; in this Caſe it is 
ſufficient and lawful for the Tenant 
to tender his Rent the laſt Hour of 
the laſt Day, if the Money can be 
told in that Time before it be dark; 
and. ſo it is ſufficient for the Land- 
lord to demand it the ſame Hour, 
C.. 1 par. Iaſt. f. 202, | 


Although the Time of Sun-ſetting Time to des 
is the Time appointed by the Law to 77474 


demand Rent, to take Advantage of 
2. Condition of Re.entry, and of ten- 
dring Rent to ſave a Re-entry, and of 
dendring Rent to ſave a Forfeiture 
yet it is not due until Mid- night: For 
a Man demands: till Sun-ſet, yet if 
after Sun ſet, and before Mid-night, 
he dies, his Heirs ſhall have the Rent, 
and not the Executors. Which proves 
the. Rent. is not due until the laſt Mir 

G5 nuta 
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nute of the Natura! Day. Vide 1 
Sund. 287. 

A Man ſeiſed in Fee ought to re- 
ſerve the Rent upon a Leaſe to him- 
ſelf and his Heirs; for that it ap- 
pears, if a Man ſeiſed in Fee makes 
a Leaſe for Years, reſerving Rent 
to himſelf and his Aſſigns, this Rent 
is extinct after the Leſſor's Death, be- 
cauſe it was not reſerved to the Leſſor 
and his Heirs. 

Leaſe by a Tenant in Fee, nd 
Rent Telerved to the Leſſor, his Exe- 
cutors, Admirittators and Aſſigns; 
the Words Executors and. Adminiſtra- 


tors are void. 1 Vent. 162. 


So if a Man ſeiſed in Fee leaſe 
one Acre of Land, reſerving 105. 
Rent to bim and bis Heits: And alſo 
teaſe another Acre reſerving other 
10s. Rent to himſelf, without ſaying 
[and to his Heirs] the Heir ſhall not 
have the laſt Rent, but it is extin& 
by the Death of the Leſſor, 2 Saund. 
268, 269. 

But if one ſeiſed in Fee reſerves a 
_ upon @ Leaſe for Years du- 

ante Termino to the Leſſor, his Exe- 
a Adminiſtrators and Aſligrs 
ard not te his Heirs; yet by a Grant 
of the Reverſion from the Leflor, 
the Rent is well transferred to 7 
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Aſſignee; and in ſuch Caſe the Rent 

being transferred to the Aſſignee, 

the Law transfers allo to bim the 
Covenant of the Leſſee ſor the Pay- 

ment of it as incident to the Reut. 

2 Saund 369. 

Vide the Caſe of K verſus According 

Frogat, 2 Lev. 13. where the Rent 5 afparent 
was reſerved to him, his Executors Iten. 
and . Aſſigns, the Heir brought an 
Action, and upon a Demurrer it was 
argaed for the Defendant, That the 
Rent determined by the Death of 
the, Leſſor: But the Chief Juſtice 
ſaid, That the Rent being reſerved 
to him, his Executors and Aſſigns, 
would continue and go to the Heir, 
for the apparent Intent that it ſhould 
endure after, his Death; otherwiſe i 
it could not go to the Executors, 
and that without the durante Termino. 
But that 'tis otherwiſe where the 
Rent is reſerved to him, or to him or 
bis Aſſigns; and after feveral Argu- 
ments, Judgment was given for the 
Pla! "ik. 


Mow if a Man makes 12- Leaſe for When rot © 


Tears reſerving Rent generally, and id 0 
does not ſay to whom, the Law will — 
make Conſtruction, that it ſhall be 
paid during the Time, to them who 


have ihe Reverko n, and to whom 
from 


2:0u how 
conſtrued, 


Referva- . 


The LA I'S concerning Ch. 3. 


from Time to Time it ſhall apper- 
tain. 2 Saund. 369. 

Where a Father is ſeiſed in Fee, 
if he and his Son and Heir appa- 
rent by Indenture make a Leaſe for 
Years, to commence upon the Death 
of the Father, rendring Rent to the 
Son by Name, although the Son be 
Heir to his Father, he cannot have 
this Rent as Heir, becauſe the Rent 
was not reſerved to the Heir; and 
he cannot have it by the Reſervation 
of the Leaſe, becauſe he was a Stran» 
ger to the Land, and had nothing in 
it at the Time of the Leaſe made 
2 Saund. 370. 

If a Leſſor ſeiſed of a Reverſion. 
in Fee, demiſe the Reverſion ex- 
pectant upon an Eſtate for Years. 
ro a Stranger for Life, reſerving Rent 

when the Reverſion ſhall happen: 
In ſuch Caſe he ſhell have no Rent 


during the Continuance of the Term. 
for Years; for a Reſervation of Rent 


ſhall be conftrued' moſt ſtrongly a- 
gainſt the Leſſor himſelf. 2 Saund. 
168, 169. 

If a Leaſe be made with this Pro- 
vilo, That in Caſe: of Non payment, 
the Landlord to re-enter: - Here if 
the Landlord diſtrain, he may not 
te- enter, but he may accept of the 

Rent, 
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Rent, and yet re-enter; but if he do N 
receive the next Rent again, then he 1 
cannot re- enter, for that eſtabliſheth ö 
the Leaſe. Entry into an Acre of | 
Land in the Name of the whole, is T1 
a good Entry, if the Land do all lie J 
in one County. 1 par. Inſt. p. 211. | 9 
In a Leaſe for Years, if the Leſſee Re entry. 
covenant, That if he or his Executors. i 
or Aſſigns do alien, that then the :| 
Leſſor ſhall' re-enter, and afterwards 1 
he makes his Wiſe Executrix, and 
dies; and the Widow marries again, 
and her ſecond Husband aliens: In 
this Caſe the Leſſor may re- enter; 
becauſe the ſecond Husband is Al- 
ſignee in the Law. 
If a Man make a Leaſe for Term By Heirs 
of Years, yielding to him and to bis 
Heirs a certain Rent, upon Condi- 
tion, That if the Rent be behind and' 
unpaid by the- Space of forty Days. 
after any of the Days of Payment, 
that then it ſhall be lawful to the 
Leſſor and Kis Heirs to re-enter : 
And after the Rent is behind forty: 
Days, and is demanded by the Leſſor, 
and is not paid, the Leſſor dieth, 4. 
and his Heirs enter; in this Caſe his. 
Entry is lawful: But if the Leſſor had 
med after the Feaſt-day, and before 
the forticth Day, ſo that he had not 
demand- 


234 


ZE imitati- | 
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demanded the Rent, and his Heir 
had demanded the Rent at the for- 
tieth Day, and for Non-payment he 


re enters: In this Caſe his Re-entry 
is not lawful. .. 6 30; 


35. 
If a Leaſe be made to H. for one 


en to Wife. and forty Years, if he live ſo. long ; ; 


Kore A. 


cres paſs, 


Peoff ment 
by Leſſee. 


* 


Zuery, 


and if he die within the aforeſaid 
Term, that then the Wife of the a- 
foreſaid H. ſhall have it for the Re- 
ſidue of the ſaid Years : This Limita- 
tion is void; for if H. die, the Term 
ends, and bis Wite ſhall have nothing 
in it. Dyer 254. 

If a Man lets all bis Meadow in 
D. containing ten Acres z, if there be 
twenty Acres of it, all alte in this 


Caſe. Dyer J. 80. 


If Leſſee for Years make a Vaal 
ment, the Leſlor being upon the 
Land when Livery was made; this 
is a good Feoffment, the Law ad- 
judging the Lelſee in PotſeTion, and 
Livery ought always to be given of 


the Poſſeſſion, and therefore he that 


bath the Poſſeſſion muſt make the 
Livery. But if the Leſſor makes 
the Livery himſelf, the Lellee be- 
ing upon the Land, this Livery is 
void, becauſe the Lellor caonot 
e give 
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give Poſſeſſion when the Leſſee is 


there, Cro. Elix. 321, 322. | 
[t's ſaid, one may give Authority Livery and 1 
by Parol (or Word of Mouth) unto Se. 11 


another to take Livery or Scilin of. 
Lands for him, and that if ſuch Li- 
very and Seiſin be taken accordingly, 
it is good. Pratt. Reg. 398. 

If a Deed of Feoffment be made A die 
of Land, Habendum a die datus, and Dat, Ce, 
the next Day. after the Date of the 
Deed, the Feoffee give Livery and 
Seiſin of his I and, this is a good 
Livery and Seiſin; but that if this 
Livery and Seiſin were made by At- 
torney, it is ſaid. it will operate 
nothing, Vide Hob. 314: Prat. Reg. 

398. 
A Thing that is to take Effect a = 
die dat', is not to take Effect until 

the next Day after the Deed bears 

Date; but where it is Hubendum a 

Dat', or a Confectione Indenturg, there: 

it commencerh preſently. Pra. Reg. 

398, See aſter, 

A. makes a Leaſe to B. for Life, 
NJubendum a Die Confectionis, aud Li- 
very is made by A. himſelf a Month 
after, it was held that the Livery. 
was good, it being made by the Feof- 18 
for - himſelf, But if it had been * | 41 


T.ivery 
void. 


Tommence- 
ment of 


Leaſes. 
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Letter of Attorney, ſuch future Li- 


very — 885 operate nothing. Cro. 
Fac. 4 

If 8 1 make a Leaſe ſor Yen, 
and afterwards. make a Deed of Feott- 
ment, and delivers Seifin; if the 
Leſſee be upon Part of the Premiſſes, 
and neither know nor aſſent to it, 


yet the Livery is void : For though 


the Leſſor hath the Freehold. and In- 
heritance in him, yet the Poſſeſſion 


is in the Leſſee; but if the Leſſee be 


abſent, and hath neither Wife, Chil- 


_ dren nor Servants (though he hath 


Cattle) upon the Ground, the Livery 
mall be good. 1 par. Inſt. f. 48. 

If a | eaſe be made to hold from 
the Day of the making, or from the 
Day of the Date, or from the Date, 
the 14105 ſhall begin the Day after it 
is delivered. 

A Leaſe beginning from hence- 
forth, ſhall be accounted from the 
Day of the Delivery, and from the 
Making ſhall be taken incluſive from 
the Day of the Making. The Day 
of the Delivery mult be taken inclu+ 
hve, and is the firſt Day of the Term. 
If from the Day of the Date, or Day 
of the making, then the Day of the 
Delivery ſhall be excluſive; aliter if 

from 
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from the Date, and it is delivered the 
ſame Day. 14 Eliz. Dyer 307. 


If the Habendum of a Leaſe be for Haben- 
a Term of one and twenty Years, dum, 


without mentioning when it ſhall be- 
gin, it ſhall then begin from the De- 
livery. So if an Indenture of Leaſe 


bear Date upon Days impoſſible, as Impoſſible 
Febr. 30. or March 40. there being no Date. 


ſuch Days in our Account; in this 
Caſe, if the Term be limited to be- 
gin from the Date, it ſhall take Ef- 


fe&t and Beginning from the Delive- 


ry, as if there had been no Date at 
all. Co. 1 par. Inſt. f. 6. Co. Lit. 46. 
Hern, IL. Con. 15, 131. | 


Vide 1 Vent. Rep. 137. That a Leaſe Preſent 5 
without any Date ſpecified, or an Commences 
impoſſible Date, as from 40 Sepremb, 


Mall commence preſently. 


So a Leaſe made to begin from the 


End of the Leaſe miſrecited, ſhall 
commence preſently. 1 Ven. 83. 1 Leu. 
| Kep. 234. 


A Prebendary made a Leaſe for Life 


to hold from the Date, and Livery 
made the fame Day; it was objected, 


that it ought to commence from the 


Day of the Date, and ſo Livery gi- 
ven the ſame Day was void: But 
the Court at length held it good, 
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and gave Judgment for the Defen- 
dant. 

Uron Fai- A Leaſe is made to commence after 

ure of If- the Death of J. S. his Son, without 

ſue. flue; J. S. hath Iffue and dies, and 
then the Iſſue dies without Hive, the 
Teaſe commences; for Iſſue being 
Word collective, whenever the Iflue 
fai's the Term commences. 


D — * E N 4 - 6 —_ a 
A 7 * K a My 


| One Leaſe If Lands deſcend to an Heir, he 
it to Day, an- may make a Leaſe thereof | before his 
| wes next Entry into the ſame, If a Man makes 
f | OY a Leaſe to Day to one ſot ten Yea 18, 
. and To-morrow makes another Leaſe 
1 of the ſame Lands to anotber Perſon 
for twenty Years; this ſecond Leaſe 
1 ſhall be good aſter tbe firſt is ex- 


pired, for ſo many Years as remain 
therein to come. Ney's Mar- b. 
67. 

Uron Sur. If a Man makes a Leaſe: to another 
render, for one and twenty ' Years, and af- 
&. ter another Leaſe to commence from 
the End and Expiration of the ſaid 

Term of Years,' and, after the firſt 

Leaſe: is ſurrendred-; in this Caſe the 
ſecond Leaſe ſhall. commence pre- 

fently upon the Surrender. Co. 1 1520 

Ini. f. 45. 

But if it had bean * to com- 

mence from the End of the ſaid one 

and twenty Years, there, tho? _ 

ba 
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had been a Surrender, yet it ſhould 
not have commenced till the Term 
had been out; ſo that by this you 
may obſerve, the Law puts a Di- 
ſtinction between a Te:m of Years 
and a Time of Years. | 

And by three Lev. 284. an Eſtate df 
veſts immediately after a Surrender 
made, before Acceptance or Agree- 
ment ; but that it deveſts by Refuſal 
afterwards. 

And ſo by 2 Vent. 199. noted, that 
it was ſaid, that no Surrender of an 
Eſtate can be perfect without Accep- 
tance by the Surrendree. Thompſon 
verſus Leach. | 

But that Judgment was afterwards Preſent 
reverſed in Parliament; ſo that it ap- P*v*/t- 
pears that a Surrender deveſteth the wei. 
Eſtate immediately before expreſs Aſ- 
ſent of the Surrendree, Id. 203. 

A Leaſe made to commence after 
the End of another, and there is none, 
it ſhall commence preſently. 

If a Man lets Land to another, Incertain- 
to hold till the Leſſee hath levied 5. 
Twenty Pounds; this is a good 
Leaſe, notwithſtanding the Incer- 
tainty. 

Bratton faith, That every Leaſe Commences: 
mult have a certain Beginning and Nen and 
Ending; Quia id certum eſt quod cer- rg 

tui 


Preſent 
Commences 
ment. | 


nation. 
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tum reddi poteſt. Yet you ſee by the 
Caſe before, this Rule is contradicted, 
ſo that it holds not always, although 
in the Generality it doth. 

For if a Man make a Leaſe to 
another for ſo many Years as J. S. 
ſhall name, although this be incer- 
rain at the Beginning, yet when 
FJ. S. hath named the Years, it is 
then good for ſo many Years as he 
names. 


Upon Pay- So likewiſe, if A. be ſeiſed of 


gent. 


Of Glebe. 


fo 


Lands in Fee, and do grant to B. 
that when he pays him Twenty Shil- 
lings, that then from that Time he 
ſhall have and occupy the Land for 
One and twenty Years; and after 
B. pays unto A. the T wenty Shil- 
lings; this is a good Leaſe for One 
and twenty Years from that Time. 


Co. 6 J. fo, 34, 35. Co. 1 par. Inſt, 


Ye: 
if a Parſon make a Teaſe of his 
Glebe for ſo many Years as he ſhall 
be Parſon there, this is void, becauſe 
of the Uncertainty thereof; for the 
Parſon's Time there terminates with 
his Life, than which nothing is more 
uncertain. 8 

If a Leaſe be made for One hun- 


dred Years, if A. and B. live ſo long; 
— in 
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in this Caſe, if either of them die, 
the Leale is ended, 


oy 
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If an Infant, who is ſciſed of Infant. 


Lands in Socage, make a Leaſe at 
bis Age of Fifteen Years; this is 
good, and ſhall bind him. Co. 1 par. 
Inſt. fo. 45. | 

If a Tenant in Fee marry a Wife, 
and make a Leaſe of his Lands for 
Years, and after die, and the Wife 
is thereof endowed; here ſhe ſhall 
avoid the Leaſe, but after her Death 
it ſhall be in Force again againſt the 
Heir. Co. 1 par. Inſt. fo. 46. 

If a Man have a Term of Years in 
the Right of his Wife; if ſhe die, 
it remairs to him; but if ſte ſur- 
vive him, it remains to her, and 


got to his Executors, without he 


diſpoſe of it in his Life-time. Co. 
I. N. %. 49. 

If a Man Licence another to enter 
| and occupy his Lard, this is a good 
| Leaſe for Years in Law. Brousl. 
2 part. P. 250. 

A Leaſe for Years, although it be 
never ſo long, cannot be entailed, 
becauſe it is a Chattel which cannot 
be turned into an Inheritance. Style 


Prat. Regiſt. p. 197. 
If 


8 <0 


Avoided by 
Wiſe. wh 


Licence. 
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For Life. 


By Foint- 


Tenant. 


Partition. 


Foint- Te- 


n. 
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If a Man ſeiſed in Fee-ſimple let 


a [eaſe to another, to have and to 


hold the ſame Lands for Term of 
] ife, and do not mention whoſe 
Life, it ſhall be taken for the Le7ec's 
life; becauſe the Act of every one 
ſhall be taken molt ſtrongly againſt 
himſelf. 

But if a Tenant in Tail let ſuch a 
T eaſe without expreſſing whoſe Life, 
it ſhall be taken for the Life of the 
Leſſor. 

If a ſoint-Tenant make a Teaſe 
for Yeais of his Part, though the 
Leſſee never had Poſſeſſion, or tho 
it be to begin at a Day to come, and 
the Joint-Tenant that made it die 
before the Dav, yet the Survivor ſhal] 
be bound by the Leaſe, fur the Leſſee 
hath a preſent Intereſt. Co. 1 par. 
laſt. fol. 185. 

If two take a Leaſe for their Lives; 
and make Partition, either of them 


dying, bis Part immediately reverts 


to the Leſſor. | 
If there be two TJoint-Tenants 
for Life, and one of them makes a 
Leaſe for Eighty Years, to begin after 
his Death, and after dies, this Leaſe 
is good againſt the Survivor. Cola. 
Rep. 187. 
2 | If 
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If a Leaſe be made to the Husband How: a 
and the Wife, yielding a greater great Rent 1 
Rent than the Land is worth, if the 2 „ ! 
Husband die, the Wife, after the . - 
Husband's Death, may refuſe the 
Leafe, to ſave her from the Payment 
of the Rent: But if the Husband- 
over-live the Wife, and then make: 
his Executors, and dies; if they have 
Aſſets, that is, if they have Goods 
ſufficient of their Teſtator to pay 
the Rent, they. cannot refuſe it: But 
if they have no Goods ſufficient of 
their Teſtator to pay the Rent to 
the End of the Term, if they relin- 
quiſh the Occupation, they may by 
ſpecial Pleading diſcharge themſelves. 
of the Rent and the Leaſe. Dr. & 

. . 1 „ 

If a Man makes a Leaſe for Yes Leaſe re- 
and afterwards the Leffor enters up- vived. 43 
on the Land let before the Term 11 
is expired or determined, and doth 1 
make a Leaſe of theſe Lands to ano- 
ther; this ſecond Leaſe, it's ſaid, is 
2 good Leaſe until the firſt Leſſee 
doth re-etter, and then. the firſt. 
Leaſe is revived, and the firſt Leſ- 
lee is again in Poſſeſſion by Vär- 1 
tue of the firſt Leaſe. Prack. Reg. 1 
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Where a Leaſe for Years is made 
by the Words, Demiſe, Grant, and 
to Farm let, the Leſſee is not in Poſ- 


' ſeſſion ſo as to bring Treſpaſs, &c. 


until an actual Entry. But where 
the Words, Bargain and Sell, (for a 
Conſideration of Money) are in, al- 
though but for a Shilling, the Party 


is in Poſleſſion preſently upon exe- 


cuting the Deed ſo as to bring Treſ- 


paſs, & c. Ibid, 
If I let Lands in which are Mines, 
or Trees, I cannot enter to take 


the Trees or Mines, but am a Treſ- 
paſſer, unleſs I do reſerve ſuch a 


Privitege to my ſeif when J let the 
Lands, 

But if a Leſſor do come upon the 
Ground leaſed, he is no Treſpaſſer, 
for it ſha!l be intended that he came 
to ſee if Waſte were done. 


It is noted, That if a Man opens a 


Mine in his .own Land, he may dig 
and follow the Vein under another 
Man's Ground; but if the Owner 
dig there alſo, he may ſtop his fur- 
ther Progreſs. 2 Ven 342. 
Concerning Leaſes and Grants made 
of the Dutchy of Corawal. Vide Stat. 
6 Aung,. cap. 25, _ 
If a Tenant for Years happen by 


any Caſualty to loſe his Leaſe, yer he 


2 ſhall 


21 wp A. 2 Lent 
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ſhall not loſe his Term in the Lands let 
by ſuch Leaſe which is loſt, if it 
can be proved that there was ſuch a 
Term let to him by Indenture, and 
that it is not determined, 


Where by an Order confirmed by Canceling 
A& of Parliament, That an Inden- Indenture. 


ture ſhall be vacated and cancelled, 
*ris not intended that the Indenture 
ſhall be void ipſo Fatto, but that it 
ſhall be made void by Cancelling of 
it, and until the Cancelling the Eſtate 
gianted by the Indenture continues. 
1 Saund. 201. 

An inſenſible Clauſe does not 
make the Reſidue of a Deed vitious, 
which is ſenſible of it ſelf. 1 Saund. 
Rep. 3 20. 


All Feoftments, Gifts, Grants and Dureſs. 


| Leaſes made by Dureſs of Impriſon- 
ment are voidable, and that not only 
by the Parties themſelves, but by 
their - Heirs, and thoſe who have 
| their Eſtates. Perk, Sect. 16. Co. on 


Lis, Hi; | 


If a Lay-Man who is unlearned, Readins 
and cannot read, be bound to ſeal a the Deed. 


Leaſe, Bond, or other Writing to 
another; in this Caſe he need not 
do it, without there be ſome there to 
| read them to him, if he requeſt it, 
and in ſuch Language as he under- 

H ſtands: 


| payment. 
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ſtands: And if it be read amiſs to 
him, or declared contrary to what 
it is, ſo as the illiterate Man is there- 
by deceived; as a Bond of twenty 
Pounds is read as of twenty Shil- 
lings ; or a Feoflment of two Aeres 
is read as of one; in ſuch Caſe he 
may very well plead, that it is not 
his Deed; but if he requeſt not to 
have the Writing read, though it be 
contrary to his Intent and Meaning, 
yer it ſhall bind him, if he ſeal and 
deliver it, for it was his Folly that 
be did not deſire to have it read. Co. 
2 Rep. . 35 &c. 


Mere and - Where one makes a Leaſe rendring 


how Rent Rent to be paid at a Place off from 


o abt to be the Land, a Demand on the Land is 
demanded 


to take Ad- Ot ſufficient, but it muſt be made 


vantage of at the Place appointed. Trin. 5 Jac 


a Re-entry C. B. Ventris's and Farmer's Caſe. 
for Non- 1 Brownl. 96. | 

The Demand ought to be at the 
Setting of the Sun on the Day of 
Payment, and at the moſt notorious 
Place. Paſch. 5 Jac. C. B. The Dean 
and Chapter "of Chicheſter's Cale. 1 
Brownl. 138, 

If the Leſſor would take Advan- 
tage of a Re-entry for Non-pay- 
ment of Rent, he or the Perſon be 
empowers to demand it for bim, 

mul 


Ch. 3. Landlozds and Tenants. 147 


muſt take Care not to demand a 
Penny more or leſs than is due, and 
mult ſhew the Certainty of his Rent, 
and when it was due, or the De- 
mand is not good, and no Re-entry 
ſhail be given unleſs the Demand be 
preciſely and ſtrictly followed. Mich. 
31 Elix. C. B. Falicon & Wiudſor. 
Leon. 35. 

Where a Leaſe is made of Lands Leſſee at 
at Will rendring Rent, che Leſſee 7, can- 
cannot determine his Will two or ”* 1 
; mine his 
three Days before the Rent is pay- Mu <vith- 
able, and fo defraud the Leſſor of his out paying 
Rent, any more than the Law will bis Rent. 
allow the Leſſor to determine his 
Will, after the Lands are ſown ; but 
as the one ſhall have the Emblements, 
the other ſhall have his Rent: So 
that the Leflee cannot determine his 
Will but at the Rent-Day, unleſs he 
pays Rent until the next Day of Pay? 
ment after his Departure. 1 Siderfin 
369. 255 | 

Where a Tenant is held by Force Tenant 
out of his Farm or Tenement by / pay 
Soldiers in Time of a Rebellion, a w_ -_ 
Court of Equity cannot relieve him, ,,z of his 
but he muſt pay his Rent: So where Howſe by 
his Grounds are overflow'd that he 47 Enemy, 
can receive no Profit by them, he 2 e 
muſt pay his _ notwithſtanding, Pang The 

2 nor 


32 


46. iv © 4 2 


* 963 
4 L r ot, 
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nor can he be relieved in Equity: 
Sir John Harriſon againſt the Lord 
North. Paſch. 19 Car. 2. Chanc. Caſes 
1 part p. 83. | 
"Leſſor once A Leaſe was made with a Con- 
He, , dition of Re-entry for Non pay- 
ent can- . : 
ot take ment of Rent, the Leſſee paid his 
Adzan- Rent to the Leſſor, who accepted it 
tage of a and put it up; but afterwards findin 
Ke-entry. bad Money amongſt it, he refuſed to 
carry it away, and entred for the 
Condition broken. It was adjudg'd 
that this Entry was unlawful, for 
his having once accepted the Rent, 
bars him from taking any Advan- 
tage. Wade's Caſe, Trin. 43 Elix. 
C. B. Rot. 406. | 
Where the If a Leaſe be made upon Conditi- 
Leſſorſball on that the Leflee ſhall do no Waſte, 
7 fer and he does commit Waſte; if the 
pe ge Leſſor afterwards accepts the Rent, 
here not. he cannot enter: But if the Conditi- 
on had been, if he committed Walte, 
that then his Eſtate ſhould ceaſe, 
there no Acceptance of the Rent 
could make the Leaſe good. Mich. 
29 Elix. B. R. God. 47 
Aſignee Covenant for Rent was brought 
— * againſt the Aſſignee of a Term for 
e Rent due after the Aſſignee had aſ- 
chargeable ſign'd that Term over to another, 
Sith the he not having given the Leſſor any 
Zeus. | Notice 
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Notice of his Aſſignment; and re- 
folv'd by the whole Court that No- 
tice was not neceſlary. Pitcher v. To- 
vey, Mich. 3 V. & M. B. R Sow. 340. 

A Leaſe was made of Lands in Covenant 
Ireland, with a Covenant for Pay- will not lie 
ment of the Rent in London And it 7? Eng- 
was reſolv'd that an Action of Co— 2 2 

x ent of 
venant cannot be brought in England Land in 
for Rent reſervd on a Leaſe of Ireland, 
Lands in Ireland. Barker v. Damer. tho made 
Hill. 2 V. & M. B. R. Show. 191, able 
Salk. 80. __ 

The Words Tielding and Paying are 
an expreſs Covenant for Payment of 
Rent. 1 Siderf. 266. 

In Debt for Rent upon a Leaſe O Teaſe 
at Will, the Plaintiff muſt ſhew the 2 Mil the 
Defendant occupied the Premiſſes; for P/*intiff 
the Rent is due only in reſpect of the 3 
Occupation, and therefore it mult ap- dant occu- 
pear to the Court when the Leſſee pied the 
entred, and how long he occupied: Premiſes. 
But in Debt for Rent upon a Leaſe 
for Years, the Plaintiff need not ſet Otherwiſe 
forth any Entry or Occupation, for 97 4 Leaſe 
if the Defendant neither enters nor ſe Tears 
occupi2s, he muſt pay the Rent, it 
being due by the Leaſe or Contract, 
and not by the Occupation. BeJafts 
v. Burbrick. Mich. 8 W:- 3.-C: g. 

Salk. 209. 
H 3 a 
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Proof of Jn Ejectment, on a Condition of 
art Re-entry for Non-payment of Rent, 
. on „the Confeſſion of Leaſe, Entry and 

. ry im | © 
Ejetiment. Ouſter is ſufficient, and Proof of 

actual Entry and Ouſter is not nece{- 
fary. Little v. Heaton, Salk. 259. 


C HAP. 
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CHAP, Iv, 
Of: Corn ſown, who ſhall have the 


Crop. Of Eftovers, and Trees 
blown down. Of Diftreſſes : 


IWhat Things may be diftrain- 
ed, and how uſed: Who may 
take a Diſtreſs; for what 
Cauſe, when, and where. 


1 is an uſual Saying, and general- 
ly received Opinion, that he that 
ſows mult reap: But as there is no 
general Rule without ſome Exception; 


ſo this holds not always, that he that 


ſows ſhall reap. 


But touching the Sowing of Corn; Swing 
if the Tenant be outed, or his Term aud Reap! 
ends before it be ripe, who ſhall “L- 


have the Corn I have already fer 
down in the firſt Chapter, under the 
Title of Tenant at Mill: For if a 
Tenant at Will ſow his Land, and 
the Landlord put him out before the 
Corn be Ripe, he ſhall have Liberty 


to reap and carry away his Corn, be- ByTenant. 


cauſe he knew not when his Land- 
lord would put him out, 


H 4 But 
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But it is contrary with a Terant 
who hath a Leaſe for Years: For if 
his Leaſe be out before the Corn be 
ripe, his Landlord ſhall have it, be- 
cauſe he knew the End of his leaſe: 
Wherefore if he ſowed, it is in his 
own Wrong, unleſs there be a Cove- 
nant in his | eaſe between the Leſſor 
and him, that he ſhall bave his Way- 


going Crop. Vide antea. 


But if a Tenant at Will ſet Roots, 
or ſow Hemp or Hax, or any Thing 
that brings in any yearly Profit ; 
if after the Planting the Leſſor out 
him, or if the Leſſor die, yet the 
Tenant or his Executors ſhall have 


the Crop. But it is otherwiſe if he 


plant young Fruit-Trees, or other 


young Trees, as Oaks, Aſhes, or 
Elms, or ſow the Ground with A- 


corns; in this Caſe, if the Leſſor 


out him, he ſhall have none of theſe, 


| becauſe theſe yield no yearly Profit at 
_ preſent. 


Erocutors. 


Where an Action lies againſt ſuch 
as hinder Taking away his Emble- 
ments, as Corn growing, Graſs, Fruit 
of Trees, Hemp, Flax, Cc. Co. Lit. 
56, Keilw. 125, 160. 

If a Tenant for Life ſoweth the 
Ground, and die before the Crop 
be ripe, his Executors ſhall have 4 

an 
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and fo they ſhall have Graſs if it be 
cut ; but if it be unmown, they ſhall 


; not have it, -for that is Part of the 


Inheritance till it be ſevered. 


153 


| Every Tenant that hath an Eſtate What Te- 
incertain, ſhall have the Corn ſown 97 


by him, though he be outed before 
it be ripe. 


If the Leſſee ſow the Land, and then Where 
ſurrender his Term, the Leſſor, or he Leſor ſball 
to whom the Surrender is made, ſhall v the 


have the Corn; ſo if a Man enter for 
Condition broken, he fhall have the 
Corn, and not he that ſoweth the 
Corn, for his Entry over-reacheth the 
Eſtate of the other. Godb. Rep. 189. 


Corn. 


If a Leſſee for Years ſow. the Land, Simile. | 


and then commits Waſte, and the 
Leſſor recovers the Land in an Action 
of Waſte; here the Leſſor ſhall have 
the Corn ſowed. Perk. Set. 515. 
Cowel''s Inſt. 15 2. 


If a Tenant for Life heals for Years, WhereLe/- 
and the Leſſee ſows the Ground, ſee bal. 


and before it be ripe the Tenant for 


Life dies; yet notwithſtanding the 


Leſſee for Years ſhall have the Corn, 

or his Executors if he be dead. Co. 

Lit. 55. b. 

__ Tenant fas Life, Remainder in 

Fee, Tenant for Life leaſeth for 

Years; the Lefſce is ouſted by a 
H 5 Stranger, 
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Stranger, and the Stranger ſows the 
Lands, and the Tenant for Life dies: 
In this Caſe it was reſolved, that the 
Corn of Right belonged to the Leſſee 
of Tenant for Life, and not to the 
Stranger, nor him in Remainder, 
Gold). Rep. 143+ pl. Co. 5 Co. 85. 

If A. leaſe Land for the Life of B. 
and fow the Land, and before the 
Corn be ripe B. dies, yet notwith- 
ſtanding A. ſhall have the Corn, for 
his Eſtate was determined by the 
A& of God; and the Reaſon why 
2 Man which hath an uncertain E- 
fate ſhall have the Corn, is, for that 
be hath manured the Land; and there- 
fore it is Reaſon, that he that labour- 
eth ſhould reap the Fruits of his La- 
bour: Therefore if a Man make a 
Leaſe for Life of Ground ſowed, and 
before Severance the Leſſee dies; in 
this Caſe the Leſſor ſhall have the 
Corn, and not the Executor of the 
Leſſee for Life, for the Corn came 
not of the Manurance of their Te- 
ſtator. And if Leſſee for Life ſow 
the Land, and then aſſign over his 
Intereſt, and dies before the Corn be 
ſevered; here he in Reverſion ſhall. 
have the Corn, and not the Aſſignee 
of the Leſſee for Life. Gold/. Rep. 


144> 


It 
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Deceaſe the Remainder to another 
for Life, and the firſt Tenant enters 


15 5 
If a Man by his Will deviſe Lands Remain- 
ſowed to one for Life, and aſter his der Man. 


and dies before Severance, and he 


in Remainder enters; now he ſhall 
have the Corn; and not the Execu- 
tors of the firſt Tenant for Life. 
Goldſ. Rep. 144. 

If a Man be ſeiſed of I and in 
Right of his Wife, and ſow the 


Ms. 


Land, and die, his Executors ſhall 


have the Corn; but if they be 
Joint-Tenants of the Lands and the 
Husband ſoweth the Ground and 
dieth, the Wife ſhall then have it. 
Co. on Lit. f. 55. b. Perkin's Sect. 5 18. 
Dyer 316. | 
And if a Woman who is a Tenant 
for Life or in Dower, take an Hul- 
band, and he ſow the Land, and be- 
fore it be ripe ſhe dies, yet the Hul- 


band ſhall have the Corn. Cowel's - 


laſt. 141. Swinb. Se. 6. p. 163. 


And fo if the Husband let the Zeſee's. 
Lands of his Wife for Years, and the Bere. 


Leſſee ſows the Lands, and before 
Severance the Wife dies, yet the 


Leſſee ſhall have the Corn, or his 


Executors, if he be dead. The like 
law of Leſſee for Years of Tenant 


| by the Curteſy, when Tenant by 
„ the - 
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Leffor's 
Benefit. 


Leſſee's 
Benefit « 


Contra. 
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the Curteſy dies before his Leſſec's 
Corn is ripe and ſevered. Cowell's 
Inſt. p. 141. 

If a Woman who holds Lands Du- 
rante viduitate ſua ſow the Ground, 
and then takes Husband before the 
Corn be ſevered; in this Caſe the 
Leſſor ſhall have the Corn. And ſo 
if Tenant at Will ſow the Land, and 
then will occupy the Land no lon— 
ger, he ſhall then loſe the Corn; and 
the Reaſon hereof is, becauſe the 
Determination of their Eſtates grew 
by their own Act. Co. on Lit. 55. b. 

5 Co. Rep. 119. 

But if ſuch a Woman who holds 
Land Durante viduitate ſua, leaſe the 
ſame Lands to another, and the Leſ- 
ſee ſows the Land, and then the Wo- 


. man takes Husband, which deter- 


mines her Eſtate, yet notwithfland- 
ing the Leſſee ſhall have the Corn. 
So if Tenant for Life leaſe for Years, 
and the Leſſee ſows the Lands, then 
Tenant for Life commits a Forfei- 
ture, ſo that his Leſſor enters, yet 
the Leſſee of Tenant for Life ſhall 
have the Corn; but if Tenant for 
Life ſows the Lands, and then com- 
mits a Forfeiture, and the Leſſor 
enters, here he ſhall have the Corn, 
and not Tenant for Life, becauſe 8 

2 
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Determination of his Eſtate grew by 
his own Act. Goldſ. Rep. 189. 

A Leaſe made by 3 Husband of 
the Wifes Land in his own Name 
only is void after his Death ; but if 
the Leſſee have ſown the Land, he 
ſhall have the Corn. Noy's Max. 70. 

If there be a Landlord and Te- Recovered 
nant, and the Land is recovered by *y Title 
2 Title Paramount againſt the Ling To 
lord; in this Caſe, if the Tenant g 
bave ſowed the Land, he that re- 
covered ſhall have the Corn, if it 
be not ſevered before Judgment ; 
but if a Common Recovery be had 
againſt the Landlord in a Writ of 
Entry en le poſt, or in any other 
Writ by a falſe and feigned Title, 
in ſuch Caſe the Leſſee ſhall have 
the Corn. Co. on Lit. 142. Perkins 
Sect. 515. 

If an Abator, altar the Death of pppere the 
the Anceſtor, enter and ſow the Heir, 
Land, and after the right Heir doth. 
enter; in this Caſe the Heir ſhall 
have the Corn. So if a Diſſeiſor 
ſow the Land, and then the Diſ- 
ſeiſee entreth upon him, or reco- 
vereth in an Aſſize before the Corn 
be ſevered; in this Caſe the Diſ- 
ſeiſee ſhall have the Corn; but if 
it were levered before the Entry or 

Reco- 
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M pere 


Diſſe;for. 


Widow. 
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Recovery, though it remain ſtill up- 
on the Land in Sheaves or Cocks, 
there the Diſſeiſor ſhall have it. But 


it is otherwiſe in the Caſe of Trees 


ſevered from the Land; for if they 
be not carried off the Land before 


the Diſſeiſor's Entry, he ſhall then 


have them. Gold/. Rep. 144. Perk. 
Sekt. 519. | 

If a Widow have Land aſſigned to 
her by the Sheriff for her Dower, 
and this Land is ſowed with Corn; 


here ſhe ſhall have the Corn. Vide 


Her Exe- 


cultors. 


Executors, 


Perk. Set. 521. 15 Eliz. Dyer 319. 


Note, That the Statute of Merton, 


ch. 2. which giveth, Quod omnes Vi- 
duæ de cetero poſſint legare blada, &c. 


as unto this Point, is but in Affir- 


mance of the Common Law; for if 
Terant in Dower ſoweth the Land 


which ſhe holdeth in Dower, and 


dieth before Severance, her Execu- 
tors ſhall have the Corn if ſhe do 
not deviſe it to another; and ſo was 
the Law taken in the 4th of Z. 3. 
Deviſe 6. which was - ſixteen Years 
before the Making of the Statute 
of Merton. Perk. Sect. 522. C. 2. part 


Juſt. 83. 


If Tenant in Tail ſow the Land, 
and give me the Corn, and die before 
I have ſevered it from the Land, 

ode Fin yer 


hpd > 
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yet I may afterwards ſever the ſame 
and take it; for that the Executors 
of the Tenant in Tail ſhould have 
had it. Perk. Se. 59. 


But if Tenant in Tail give or ſell Trees cut 
to me a Tree growing upon the * Jean? 


Land, and dies before I have the 
Eree, and his Iflue entreth into the 
Land where the Tree is growing, 
now I cannot cut the Tree but he 
may have Treſpaſs againſt me: But 
it ſeems, if it were cut in his Life- 
time, I may then take it away after 
his Death. But Quære of this; for 
fome are now of a contrary Opinion. 
Kitch. 226. a. b. 27 H. 8. f. 6. p. 18. 


E. 4. f. 6. a. and Hill. 18 E. 4. F. 21. 


in the End. Perk. Scct. 5 8. 
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in Tail. 


If Tenant in Fee-ſimple give or Trees. 


fell me a Tree growing upon his 
Land, and die before I have cut it, 
yet I may have it after his Death if 
I pleaſe. Perk. Sef. 58. 


There are three Kinds of Eſtovers Eflovern 
in the Law, which is incident to the 


Eſtate of every Tenant, whether it 
be for Life or Years 


1. Houſe-boot, Of which there are 
two Kinds; the one to repair the 
Houſes, the other to burn, which 
is called Fire- boat. 


2. Ihen 
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2. Then there is Eſtovers, called 
Ploug H- boot; that is, Stuft to mend 
the Tenants Tloughs, Carts, Har- 
rows, Wains, and for making Rakes 
and Forks for getting in Ps Hay 
and Corn. 

3. There. is another Kind of Efto- 
vers called Hedge-boot or Hay-boot ; 
this is Timber and Wood for making 
Gates and Stiles, and Boughs and 
Buſhes for mending and repairing 
Hedges and Fences, 


1. So there is Eſtoverium adificandi 
WT ardendi, Houſe boot, 
2. Eſtoverium arandi, ot Plough- 
boot. 
3. Eſtoverium claudendi, Hedge- 
boot or Hay- boot. 5 


Definition Eſtover or Boot ſignifies an Allow- 
of Eftovers. ance, Compenſation or Satisfaction; 
and any of all theſe Boots afore- 
mentioned, a Tenant may take with- 
out Aſſignment of the Landlord, 
- unleſs he be by the Landlord re- 
ſtrained by ſpecial Covenant in his 
| Leaſe, which is very uſual amongit 
many Landlords, eſpecially if the 
Farm be any Thing conſiderable, ſu 
then they commonly limit the Te- h- 
nant how much Howſe-boot or Plorwgh- Fe 
| Sy boot, 
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boot, or Hedge-boot, he may take with- 
out Aſſignment, and how much by 
Aſſignment. Vide 2 Co. Inſt, F. 18. 
Termes de la Le &c, 

If a Tenant for Life or Years cut Trees cut” 


dowa Trees, or pull down Houſes, 
or ſuffer them to fall down, the Leſ- 4 
ſor ſhall have the Trees and Tin. 
ber of the ſaid Houſes; for the Leſ- 
ſee had them only as Things annex- 
ed to the Land, and this Severance 
will: not give him a greater Eſtate in 
them, but his red. o is then deter- 
mined. Cv. J. 4. 31, 62, Ce. 
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Tenayts 


4 E 


The Landlord ſhall likewiſe have N en 


Windfalls; that is, Timber-Trees 


blown down by Wind and Tempeſt, 


becauſe they are Parcel of his Inhe- 
ritance, ſo that the Tenant for Life 
nor Years cannot have them, unleſs 
it be to build withal, where Hou- 
les are in Decay; but if they be 
Dotards or Pollards without Timber, 
which bear neither Leaves nor Fruit 
in Summer, the Tenant ſhall have 
ſuch when they are blown. down. 
Dyer 332. 


Eſto vers granted to be burnt in Eftovers. 


ſuch an Houſe, ſhall go to him that 
hath the Houſe by whatſoever Title: 
For one is inſeparably incident to the 

other, 
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other. Finch J. 1. c. 3. p. 15. 1 Perk, 
Set. 104. Kitchin 51. a. 

What Pro- Leſſee for Life or Years, Tenant 

Perty. in Dower, or by the Curteſy, or 

| Tenant in Tail after the Poſſibility, 
Oc. have only a ſpecial Intereſt or 
Propriety in the Trees, as Things an- 
nexed to the Lands, ſo long as they 
are annexed thereunto; bur if they 
or any other ſever the Trees from 
the Land, then their Intereſt is de- 
termined, and the Leſſor may take 
the Trees as Things that are Parcel 
of his Inheritance, the Intereſt of the 
Leſſee being determined. 4 Co. Rep. 
F 62. Noys Max. 65. 

Trees cut If a Stranger cut down a Tree, 

by Stran- growing upon the Land of the Leſ- 

ak ee for Years, and carry it or the 
Bark thereof away; the Leſſor at 
his Election may either have an 
Action of Trover againſt the Stran- 
ger, or an Action of Waſte againſt 


Timber is always in the Leſſor, non 
obſtante the Statute of G/ouceffer which 
gives him his Action of Waſte, and 
ſo was the Opinion of Jones, Mit- 
lock and Richardſon, Hill. 7 Car. 1. in 
B. R. Berry and Reed's Caſe, Cro, Rep. 
1 Par. 


the Leſſee; for the Property of the 


11 


Ch. 4. Landlows and Tenants. 163 


If one hath Eftovers in certain 
in ten Acres of Wood, and five of j 
them deſcend to him, he ſhall have 
the Whole out of the Reſidue, Cri- 
tica Juris Ingenioſa, p. 123. 

If a Man grant to another Eſto- Efovers 
vers in certain in ſuch a Wood, and wafted- 
afterwards the Grantor makes ſuch 
Waſte in the Wood, as that there is 
not ſufficient Store left, out of which 
the Grantee may take his Eſtovers ; 
in this Caſe he may have a Quo Mi- 
nus againſt the Grantor, which is in 
Nature of a Prohihition, forbidding 
him to make ſuch Waſte. See after 
concerning Maſte. 


* r 
2 A AS aA, et 


Concerning Diſtreſſes, Replevin, and | 
Avo ury, &c. | 


Diſtreſs is a Law of Cuſtom ; that Diſtreſs by 
is, if Rent be in Arrear and unpaid, Cuſtom. 
the Landlord may take a lawful 
Diſtreſs; and that he ſhall put in 
Pound Overt, there to remain until 
N be ſatisfied of what he diſtrained 
or, | 
So that if a Landlord diſtrain the Pound 
Cattle for Rent, and put them in Over. 
2 Pound Overt, and the Beaſts die 
there for Lack of Meat, it is at 
the Peril of him that owned the 

Beaſts, 
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Beaſts, and not of him that diſtrajn- 


ed: For in him that diſtrained, there 
can be aſſigned no Default, but the 
Default was in the other, becauſe the 


Rent was unpaid. Dr. & St. J. 1. 


. Of what, | 


any Thing which a Man holds in his 


General 
Rule. 


What can- 


not be di- 


ſtrained for 
Rent. 


c. 5. p. 10. 

Now a Diſtreſs muſt be made of 
ſuch a Thing, wherein ſome Body 
hath a certain and valuable Property; 
therefore ſuch Things as are Fera 
Nature, cannot be diſtrained ; neither 
can any one diſtrain a Horſe if any 
Body be on the Back of him; nor 


Hands, or carrieth about him, annex. 
ed to his Body. | 
And altho' the Law be, That the 
Landlord may diſtrain any Thing 
that he finds Levant or Couchant up- 
on the Premiſſes for his Rent be- 
hind, whoſe Goods or Chattels ſoever 
it be, and may detain the ſame until 
his Rent be ſatisfied; yet this Ge- 
neral. Rule hath ſome Reſtriction and 
Limitation, for there are ſeveral 
Things whereof a Diſtreſs cannot be 
taken. | 

Such Things as are for the Main. 
tenance and Benefit of Trade, can- 
not be diſtrained for Rent; as an 
Horſe in a Smith's Shop, nor an 


Horſe in an Inn cannot be diſtrained 
| for 
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for the Rent thereof; nor the Mate- 
rials in a WFeaver's Shop, nor the 
Making of Cloth, nor Cloth or Gar- 
ments in a Taylor's Shop, nor Sacks 
of Corn, nor Meal in a Mill for the 
Rent thereof; nor any Thing that the 
Tenant hath diſtrained for Damage- 
feaſant, for that is in the Cuſtody of 
the Law. No)'s Max. 124. Terms of 
the Law, Tit. Diſtreſs. 
Likewiſe Oxen of the Plough may Oxen. 
not be diſtrained; nor a Mill ſtone, 
though it be raiſed to be picked, ſo 
long as it lies upon the other Stone. 
Co. Lit. f. 47: 
Neither may a Diſtreſs be taken of 
Sheep, if there be a ſufficient Diſtreſs 
beſides. 1 
Neither can a Man ſever Hor- Horſes. - 
ſes joined together, or to a Cart; 
1 Vent. 36. but he ought to have 
diſtrained Cart and all, according to 
20 Ed. 4. 3. | EE 
Likewiſe Victuals, nor Sheafs or 
Shocks of Corn, cannot be diſtrain- 
ed: But Carts or Waggons loaded 
with Corn may be diſtrained, either 
for Rent or Damage-feſant. Co. Ibid. 
But ſee afterwards the late Act made 
tor Diſtreſſes. - | 
A Diſtreſs of a Cart loaden with Cart and 
Corn and four Horſes to it, was Horſes. 
| ad- 


Sheep. 


I 66 


Tools fx d. 


Things 
fixed. 
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adjudged not to be exceſſive, becaule 
he could not ſever the Horſes. Lide 
3 Cro. 7. 2 Vent. 183. ns 

No Man's Tools wherewith be 
works at his Trade ſhall be diſtrained ; 
as the Carpenter's Ax, or a Schola!'s 
Books, ec, Coke, Ibid. | 

Neither can any Thing which is 
fixed to the Freehold be diſtrained, 
as Furnaces, Coppers, or Fats fixed 
for Dyers or Brewers, (although the 


Tenant may remove them during 


Tables. 


Strangers 
Beaſts, 


the Term) nor the Windows or Doors 
of a Houſe while they are upon the 
Hinges. But if they be removed 
oft from the Hinges, they may be 
diſtrained. .. | 

The Landlord cannot diſtrain Ta. 
bles dormant in the Houſe of his 
Tenant, or any Thing which cannot 
be attached in an Aſſize; neither 
can any Thing be diſtrained , of 
which the Sheriff cannot make a Re- 
plevin, or that cannot be reſtored 
again in as good a Condition as it was 
when it was diſtrained. 

But a Man may diſtrain the Beaſts 
of a Stranger (that come by Eſcape) 
for Rent, though they have not been 
Levant and Couchant upon the 
Ground, according to Coke, 1 Pa,. 


Inſt. F. 47. 
1. 145 5 Th 
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The Lord of a Leet may ſell a Di- Lord of a 


ſtreſs taken for an Amerciament in 
his Leet, as the King may ſell a Di- 
ſtreſs, becauſe it is the King's Court. 

But it is noted, That a Court-Leet 
can amerce for nothing, but only pub- 
lick Nuſances, and not for particular 
Treſpaſs or Damage to the Lord, or 
any other. Vide 1 Saund. 135. 

And ſee 1 Vent. 105. Raym. 204. 
That although by Common Right 
a Diſtreſs may be taken for a Fine 
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Leet. 


in the Court-Leet; that is, where it 


is impoſed for ſuch Things as are of 


common Right incident to its Fi c 


diction, as for Contempts and the 
like; yet where Cuſtom only enables 
them to ſet a Fine, it cannot be di- 
ſtrained for, without a Cuſtom ſo to 
do. 

That for Amerciaments in a Leet, 
the Lord may diſtrain, although it be 
in the Highway; but for Amercia- 
ments in a Court-Baron he may not, 
neither for an Amerciament in a Leet, 


in a Place ſeiſed into the King's Hands 


for the King's Debt. Vide Dr. & St. 


1. „ 

If a Man diſtrain Goods or Chat- 
tels, he may put them where he will, 

either in a Pound Covert or Overt : 
But if they. take any Harm, he muſt 

anſwer 


For Amer- 
citaments: 


Goods . 
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Cattle, 


Pound Ce- 
Vers. 


County, 


Co 
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anſwer for them. Dr. & St. J. 2. c. 27. 
But ſee after. 

If they be living Coal they 
ought to be put in a common Pound, 
or elſe in ſome open Place, as in 
his own Yard or Cloſe that diftrain- 
ed them, or in ſome other's by his 
Conſent; ſo that the Owner may 
come Jawfully to feed them: And 
the Owner of the Cattle muſt have 
Notice where they are, if they be 
not in a common Pound; and then 
if they die for want of Meat, it is 
the Owner's Fault (as it is ſaid be- 
fore) ; but if they be in a Pound 


Covert, or out of the County, and 


die for Want of Meat, then he that 
diſtrained them ſhal] make Satisfaction 
for then. | 

Cattle taken Damage-fe feſant may 
be impounded in the ſame Pound 
where they are Damage-feſant; but 
Goods or Cattle taken for ches 
Thing may not. Kitchin, f. 207. 
But ſee after. 


Mitbin the No Man ought to drive a Diſtreſs 
out of the County where it is taken, 


nor out of the Hundred, but to a 
Pound Overt within three Miles ; 


neither may a Diſtreſs be impounded 


in ſeveral Places; nor above four 
Pence taken for the Fees of Impound- 
3 ing 
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ing one whole Diſtreſs, on Pain of 


| five Pounds. Co. 1 par. Inſt. p. 57. 
* Raftal, Tit. Diſtreſs, 11. 

| If a Man diſtrain Beaſts Damage- 
| feſant, and put them in the Pound 
Overt within the ſame County, not 
| above three Miles out of the Hun- 
dred; and the Owner ſufier the 
| Beaſts to die for Lack of Meat, the 
| Loſs is his own, and he that diſtrain- 
ed them may be at Liberty to bring 
bis Action for the Treſpaſs, if he will; 
and if it be not a lawful Pound, then 
it is at the Peril of him that diftrain- 


I 69 


Within 
three 


Miles, &. 


ed them; and ſo it is, if he drive them 


out of the Shire, and they die there. 
Dr. & St. l. 1. c. 27. 


If the Owner of the Cattle tender Amend 
{Amends to him that diſtrained, and tendered. 


he refuſe it, yet the Owner may not 
take his Cattle out of the Pound, 
for he may not be his own Judge, 
and if he do, a Writ De Parco fracto 
for Breaking the Pound lieth againſt 
him: But he muſt ſue a Replevin to 


have his Cattle delivered him out of 


the Pound, and afterwards plead his 
Tender . of Amends, of which the 
ury muſt end the Controverly. Alſo 
the Owner mult look to give them 
eat, Ibid, 


Bur 
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Replevin Zut if the Owner of the Cattle pro- 
cure a Replevin to deliver them, and 
he that diſtrained them reſiſt it, and 
will not deliver them; in this Caſe, if 
they die after for Want of Meat, it is 
at the eri! of him that diſtrained, 
and the Owner ſhall recover Damages 
againſt him in an Action upon the 
Statute for not obeying the King's 
Writ. Ibid. 

Pareo If a Man ſends his Servant to take 

fracto. 2 Diſtreſs for Rent or Service, who 

uts it in the Pound; if the Owner 
of the Beaſts or a Stranger take 
them out, the Maſter ſhall have an 
Action De Parco fracto for breaking 
of the Pound, | | 

Di Ano- And if one diſtrain Cattle, and 

ther 3 Cliſe. pound them in another Man's Cloſe 
with his Conſent, and the Owner of 
the Cattle come and take them out; 
in this Caſe he that made the Diſtrels 
ſhall have this Action for Pound- 
breach, and the Owner of the C'ivie Þ 
an Action of Treſpaſs for breaking 
of his Cloſe. ; 

If a Man break the Pound and 
take out my Goods, he that diſt: ain. 
ed may have Parco fracto again 
the Party; and may alſo take the 
Goods again whereſcever he find: 

then, 
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them, and put them in the Pound 
again. Co. Lit. f. 47. b. &c. | 

A Man diſtrained for Ten Pounds Tu Di- 
due at Michaelmas for Rent, Goods ſtreſſes. ___ 
which were not of the Value of For- 
ty Shillings, and afterwards diſtrain- 
ed for the Reſidue, and it was ad- 
judged that he could not avow, for 
the Diſtreſs is not good, and it w-s i 
his Folly. that would not take a ſuf- 5 
fcient Diſtreſs at firſt : But if a Man i 
be behind of his Rent at ſeveral 
Days, and the Leſſor take a Diſtreſs 
for one Day at one Time, and for 
another Day at another Time, this 
is good. Moor's Rep. pl. 26. But ſee 
after, Stat 17 Car. 2, And ſce the 
late ACt. | 5 
If the Lord diſtrain the Cattle If by the 
of his Tenant, although nothing be Lad. 
benind, the Tenant for the Reſpect 
and Duty which he owed to the 
Lord, and which belonged to him, 
ſhall not have an Action of Treſpaſs 
againſt him Vi & Armis : But if the 
Lord command his Bailiff in ſuch 


"a2 
z i 
9 
+ 3 
* 
- 
51 
6 : 
% 
1 
x 
. 
Y 
© 7 
4 
e 
ty 
Ls 
IO 
4 
Fx 
* 
L 
®%. 8 
- 8 
x 1 
1 


—_— = 
0 


5 . Caſe to diſtrain where nothing is 
behind, the Tenant ſhall have an 
Action of Treſpaſs Vi & Armis a- 
e gainſt the Bailiff, Hugh's Grand A- 
, | bridgment, 1 Par, p. 311, c. 7. Co. 


4 Rep. f. 11, 
1 2 17 
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' For a Rent- 
ca ge. 


Exceſive 
Diftreſs. 
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If there be Lord and Tenant by 
Rent or other Service, if the Rent 


be behind, the Lord may enter into 


the Tenant's Houſe, if the Door be 
open, and diſtrain for the Rent or 
Service, notwithſtanding that the 
Tenant holdeth Lands in which he 
may diſtrain. 38 H. 6. 28. Co. 5 Rep. 
J. 92. But a Lord cannot break open 
the Gates, or break down Fences 
and Incloſures to make a Diſtreſs. 
Co. Fit. 161. a. 

If a Man ſeiſed of Lands in Fee 
maketh a Leaſe for Life thereof, 
and afterwards he granteth a Rent- 
charge; though the Grantee cannot 
Jiſtrain the Cattle of a Stranger who 
is in Poſſeſſion of the Land for the 


Kent, yet if the Grantor's Cattle 


coine upon the Land, he may then 
diſtrain them for the Rent. Brow. 
L par, f. 32. 

Note; The Statute of Marlevridge, 
Chap. 4. forbids the Lord to take 
exceſſive Diſtreſſes upon his Lenant 


for Rent or Services, on Pain of be- 


ing grievoully zmerced. As for Ex- 
ample ; If the Lord diſtrain two or 
three Oxen for Twelve-pence, of 
the like {mall Sum, and the Owner 
bring a Replevy of the Oxen, and 
then the Lord avow the Taking 0! 

them 
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them for I welJve-pence; here of his | 
own Shewing he ſhall make Fine, ec. 
or the Party grieved may have his 
Action upon the Statute. F N. B Sg. 
8 H. 4. 16. 11 H. 4. 2. Regrſe. 97. 
Co. 2 par. Inſt. F. 107. 5 

But if the Lord diſtrain an Ox or 24 
an Horſe for a penny, if there were A 
no other Diſtreſs upon the Land holden, 
then this Diſtreſs is not exceſſive ; but 
if there were a Swine or Calf, @c, 
then the Taking of the Ox or Horſe 
is exceſſive, becauſe he might have 
taken a Beaſt of leſs Value. 2 Co. Iuſt. 

F. 107. e 

Yet an Information lies not againſt No Infor- 
a2 Landlord for making exceſſive Di- Nation lies. 
ſtreſs cf Tenants, becauſe he ought 
to be amerced by the Statute of Marle- 
bridge, c. 4. Whereas upon an In- 
formation he muſt of Neceſſity be 
fined. 1 Vent. 104. 2 Inſt. 107. 

Raym. 193, 205. 1 Mod. 71, 288. 

There be certain Caſes where a Of Com- 
Man may diſtrain of common Right, mon Right- 
and where not of common Right : | 
A Man may diſtrain for Rent- Ser- 
vice, Homage, Fealty, Eſcuage, Suit 
of Court, or for Rent reſerved upon 
a Gift in Tail, Leaſe for Life, Years, 
or at Will, though there be no Clauſe 
of Diltreſs in the Leaſe; becauſe 

| Si thele 
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theſe Diſtreſſes are of common Right. 
Co. 1 par. Iuſt. f. 204, 205. 
Services But for Debt, Account, Treſpaſs, 
incertain. or for Reparations, or the like, a Man 
cannot diſtrain, neither can any Di- 
ſtreſs be taken for any Services which 
are not certain, nor can be reduced, 
or brought into any Certainty, And 
upon an Avowry, Damages cannot 
be recovered for that which nei- 
ther hath Certainty, nor can be 
reduced to Certainty. Dr, & St. 
5. 3. 6 1 9 
Incertainty Nevertheleſs (altho' it be a Para- 
reduced to dox) in ſome Caſes there may be a 
Certainty, Certainty in an Incertainty : As for 
a Man to hold of his Lord to ſhear 
all his Sheep depaſturing within the 
Lord's Manor; and this is certain 
enough, although the Lord hath not 
always a certain Number of Sheep, 
but ſometimes a greater Number, 
and ſometimes a lefler; yet this In- 
| certainty, being reduced to the Ma- 
Ft nor which is certain, the Lord may 
4 diſtrain for. And a Diſtreſs is inſe- 
parably incident to every Service that 
may be reduced to Certainty. 
Sir! Inſace If there be Lord and Jenant, and 
Kent. the Tenant pay the Lord a greater 
Rent than is. due to him, and that 
voluntarily without Coercion or Di- 
ſtreſs; 
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ſtreſs; in this Caſe the Lord having 
gained Seiſin, may diſtrain for ſuch 
Surpluſage of Rent, and the Tenant 
cannot avoid it upon the Lord's 
Avowry, becauſe of the Seiſin of the 
Rent: But in ſuch Cale he may have 
his Remedy by a Writ of Ne injuſte 


vexes upon the Statute of Magna 


Charta, c. 10. F. N. B. 11. G. 1 p. 
Inſt. f. 25. 
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But note; This Rule holdeth not Exception. 


in the Caſe of a Succeſſor or Iſſue in 
Tail, for they may avoid ſuch In- 


croachment in an Avowry; or if the 


Incroachment be of another Nature 
than the Service, if that it be gain- 
ed by Coercion of Diſtreſs, in ſuch 
Caſe the Tenant may avoid ſuch 
Seiſin in an Avowry. Co. 2 Inf. 


„ $84 


A Rent- charge was granted for Renz- 
Years, with a Nomine Peng and Clauſe charge. 


of Diltreſs, if it were not paid at the 
Day, and the Rent was behind and 
the Years incurred, and it was moved, 
if the Grantee might diſtrain for 


the Nomine Pane, the Years being Nomine 
incurred? And the Opinion of the Pane, 


whole Court was, That he could not 
diſtrain for the Nomine Pænæ, for 
that did depend on the Rent, and 
the Diltreſs was gone as to both. 

14 Paſch. 
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Paſch. 19 Jac. in C. B. Tatter and 

Frya/'s Caſe, Winch, Rep. f 7- 
F ftray, If an Hoiſe or Beaſt come into a 
Man's Ground as an Eftray, he may 
not work them ; neither may a Man 
work a Diſtreſs, for he hath neither 
Property or Poſſeſſion in Jure; but 
if a Man hath an Horſe, Ox or Cows 
in Pawn, he hath a ſpecial Property 
in them, and may work and uſe 
them in ſuch Sort as the Owner may 
do. Owen's Rep. f. 123. Cro. 2 par. 

. 148. 

Foreſtal- If the Tevant foreſtall the Way 
ie the with Force and Arms, and threaten 
in ſuch Manner that the Lord dares 
not come to demand or diſtrain for 
the Rent; or if there be no Diſtreſs 
on the. Ground, nor none ready to 
pay the Rent, then in this Caſe the 
Novel Lord may have a Writ of Novel D 
Diſleifin. ſein againſt the Tenant, and recover 
his Rent and Arrearages: And if the 
Rent be behind another Time, he 
may have a Rediſſeiſin, and recover 
double Damages. Co. Lit. 153. . 
161. b. Fleta, I. 1. c. 42. Noy's Max. 


KH 
p 
| 

E | 
of 


«7 te My Es * 


2 m ” 4 * SLA 02 > "*.- "* 
' a =", — of 5 CE. « + x = - A 
wy 1 = W E =, N 
7 * ERS — — - = 
2 * * - E 5 — a . — 
- — ' * — ts * * * 
5 ltd nA = — 
* g _ : 


* 22 _ 
- - + —— 
. rr 


Heriots. £ A100 for Heriot-Service the 7 

may diſtrain or ſeiſe; but for He- 

riot-Cuſtom he cannot diſtrain, but 
4 may ſeiſe. Dr. & S. f. 75. 

| EO Tenant 
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Tenant to pay a Heriot-Beaſt, or 
5 J. at the Election of the Leſſor. 

A Bailiff may not diſtrain for ſuch 
Heriot before the Leſſee hath de- 
clared his Election, though the Leſſor 
may. Lit. Rep. 33, 35. 

An Heriot ſhall go with the Rever- 
ſion as well as the Rent, and for 
which the Grantor may diſtrain. 
2 Saund. 166. Vide antea, 

Alſo it ſeems that a Bailiff, where Tender. 
a lawful Tender of Rent has been 
refuſed, may not diſtrain without the 
Command of the Leflor. Lit. 34. 
Vide ibid. 65. | 8 
Where a Leaſe is made to com- Herizt. 
mence on the Determination of ano— 
ther, if the new Leſſee dies before 
nis Term commences, its ſa'd the 
Heriot reſerved ſhall not be due. 
1 Vent. 91. 2 Saund. 165. 2 Keb. 677. 

1 Sid. 437. 


If a Man hath Common without Common 


Number, yet he ought not to ſur- 
charge the Soil, but that the Lord 
may have the Common alſo. 1 Saiund. 


345- 


Soil where he has Common without ed. 
Number, the Lord may diſtrain him, 
but an Admeaſurement does not lie, 


13 if 


And if a Tenant over-charge the Surcharg- 


4 

2 

1 

0 

2 
44 
8 
# 


198. 


Leafe end- 
ed. 


F'xecutors 
way. 
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If a Stranger put his Cattle into 
the Common, a Commoner may di- 
ſtrain them, but in the Avowry he 
ought to ſhew Damages. 2 Lev. 252. 
3 Lev. 104. And that the Landlord 
of a Common cannot put in the Cat- 
tle of a Stranger. 1 Lnutw. Rep. 107. 
See afterwards, Ch, 7. 

Though a Man may not diſtrain 
for Rent after the Leaſe is ended, 
nor out of the Premiſſes, (except 
in ſome ſpecial Caſes) nor in the 
Night unleſs for Damage-feſant : Vet 


the Executors or Adminiſtrators of him 


who had Lands in Fee, or Fee-Tail, 
or for Life, may either have an Action 
of Debt againſt him that ſhould pay 
it, or diſtrain for it; and ſo may the 
Husband aſter the Death of his Wife, 
his Executors or Adminiſtrato:s, and 
he which hath Rent for another's 
Life, for the Arrearages after his 
Death. 

The Grantee of a Reverſion may 
diſtrain for an Heriot. 2 Saund. 166. 

If the Beaſts eſcape into any 
Ground, and the Lord diſtrain them 


for Rent, the Diſtreſs is good. Idem 


289, 290. And that *tis not material 
whether they were Levant or Cou- 


chant, or not. See aſter, 


Where 
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Where Cattle eſcaped out of a Cloſe Wan of 
next adjacent; adjudged, that they Fences. 
might be diftrained for Rent, altho* _. 
they eſcape through Default of the 
Fences which the Party diſtraining 
ought to have repaired. Id. 289. | 

A Lord of the Soil may diſtrain Soil da- 
for Damage-feſant, although he have ged. 
no Intereſt in the Herbage, for there 
may be other Damage belides eating 
the Graſs. [dem 328. : 

A Man puts Cattle into my Paſture Cattle de- 
for a Week, and afterwards I give Pg. 
him Notice that I will keep them no 
longer, and he will not fetch them 
away; I may then dillrain them Da- 
 mage-feſant. Noy's Max. 33. 

If a Man takes Cattle Damage- fe- Reſtous, 
ſant, and as he is driving them to chere. 
Pound, they run into the Yard or 
Houſe of the Man that owns them, 

and he refuſes to let them out again, 

he that diltrained them may have a 

Writ of Refcous againſt the Owner 

of the Beaſts for ſo doing. | 

If a Landlord come to diſtrain for Where not. 
Rent, and ſee the Cattle, and the 
Leſſee or his Servants drive them out 
of his Fee, he cannot have a Writ of 
Refcous becauſe the Cattle were not 
in his Poſſeſſion: But he may fol- 
low after' chem; and diſtrain them 

1 in 
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Cauſe to 
be ſhewn, 


Reſcue 
lawful. 


General 
Probi biti- 


oN. 


Exception. 
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in another Man's Ground, it being for 
Rent, but not for Damage-feſant ; for 
they muſt be taken Damage-feſant, 
that is, doing Damages. Co. 1 par. 
Inſt. f. 161. 

If a Man diſtrain Goods, and de- 
clare not the Cauſe or Reaſon where- 


fore he doth not, if they be put in a 


Houſe, the Owner. may break the 
Houſe and take them out. Clayton's 
Rep. p. 64. pl. 111. WY 

Or if a Man diſtrain Goods with- 
out Cauſe, the Owner may reſcue 
them; but if they be pounded, he 
cannot break the Pound and take 
them ont, becauſe they are then in 
the Cuſtody of the Law, 

But if he find the Pound Door 
unlock'd, he may take them out. 

Altho' there be a general Prohibi- 
tion in the Laws of Eugland, That it 
ſhall not be lawful for any Man to en- 
ter upon the Freehold or Poſſeſſion 
of another, without Permiſſion and 
Authority of the Owner, or of the 
Law; yet this is not without Ex- 
ception. e 

For if a Man drive Beaſts along 
the Highway, and the Beaſts run 
into any Man's Corn or Graſs, and 


he that driveth them goeth after 


them into the Grounds to fetch them 
| h | out 
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out, he may juſtify that Entry into 

the Grounds to fetch them out. Dr. 

& S.. I. 1. c. 10. 

Alſo hindring the carrying of a la w- Homicide. 

ſul Diſtreſs, is a Provocation to make 

killing no more than Homicide. 1 

Vent. 216. the Caſe of Goff, Collector 

of Chimney-Money. 


The Court held, That Cattle dri- Cattle dri- 


ving to a Market, and put into Pa- ving to 4 

ſture by the Way, were not privileged Market. 

from being diſtrained; for 'tis by the 

Statute of Marlbridge, That Beaſts 

cannot be diftrained in the Highway, 

and not by the Common Law. 2 Vent. 

50. 3 Lev. 260. ; 
Where one holds a third Part of Licence. 

certain Land, and another two Third 

Parts of the ſame Land undivided, 

he who hath the one Part cannot 

diſtrain the Cattle which were put 

in by Licence of him who hath the 

two Parts, Id. 228, 283. Hob. 80, 

103. | | 

If a Man make a Feoffment, and Upon a 

that in Fee by Indenture reſerving a Feoffment. 

Rent, he cannot diſtrain for that 

Rent, unleſs a Diſtreſs be expreſly re- 

ſerved; and if the Feoftment be made 

without an Indenture reſerving Rent, 

that Reſervation is void in the Law. 

And the like Law is where a Gift in 

| Tail, 


182 


Clauſe of 


Diſtreſs. 


Rent re- 
ſerved at 
two Feaſts, 
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Tail, or a Leaſe for Term of Life is 
made, the Remainder over in Fee re. 
ſerving a Rent, that Reſervation is 
void in the Law. 

Alfo, if a Man ſeiſed of Land for 
Term of Life granteth away his whole 
Eſtate, reſerving a Rent, that Reſer- 
vation is void in the Law, without it 
be by Indenture : And if it be by In- 
denture, he ſhall not diſtrain for the 
Rent, without a Clauſe of Diſtreſs be 
reſerved. Dr. © St. J. 2. c. 9. 

Alſo if a Man makes a Leaſe at Mi- 
chaelmas for a Year, reſerving a Rent 
payable at the Feaſt of the Annun- 
ciation of our Lady and St. Michael 
the Archangel; in this Cale he may 
diſtrain for the Rent due at our La- 
dy-Day, but not for the Rent due at 
Micbaelmas, becauſe the Time will 
be expired. bid. 

But ſce after the late Acts. Yet if 
a Maa make a Leaſe at the Feaſt of 


- - Chriſtmas, for to endure to the Feaſt 


of Chriſtmas next following, viz. for 
a Year, reſerving a Rent at the afore- 
ſaid Feaſts of our Lady-Day and Mi- 
chaelmas; in this Caſe he fhall di- 
ſtrain for both the Rents as lovg as 

the Term continues, tbat is to ſay, 


till the aforeſaid Feaſt of Chriftmas. 


Ibid, 
And 
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And if a Man have Lands for Term Reverſton 
of Life of J. N. and makes a Leaſe termin- 
for Term of Years, reſerving a Rent,“ 


the Rent is behind, and 7. N. dieth ; 


there he ſhall not diſtrain, becauſe his 


Reverſion is determined. bid. 


And if a Town or Pariſh be a- 4/eſment 
merced, and the Neighbours by Aſ- by a Town. 


ſent aſſeſs a certain Sum upon every 
Iphabitant; and agree, That if it be 
not paid by ſuch a Day, that certain 
Perſons thereunto aſſigned ſhall di- 
ſtrain; in this Caſe, the Diſtreſs is 
lawful. 1bid. 


If there be Lord and Tenant, and Reni - Seck. 


if the Tenant do hold of the Lord by 
Fealty and Rent, and the Lord doth 
grant away the Fealty, and reſerve 


the Rent, and the Tenant attorneth; 
in this Caſe he that was Lord may not 
diſtrain for the Rent, for it is become 


a Rent-Seck, Ibid. 


But if a Man make a Gift in Tail Ven a, 
to another, reſerving Fealty and cer- Gift in 
tain Rent, and after that he granteth T4 


away the Fealty, reſerving the Rent 
and the Reverſion to himſelf; in this 
Caſe, he ſhall diſtrain for the Rent, 
for the Grant of the Fealty is void; 


for the Fealty cannot be ſevered from 


the Reverſion. Ibid. 
Alſo 


X m_ " — a — — 
F ⁵˙Q wor ray wer ow "oe 
7 * £ * 3 4 
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Upon an Allo if a Rent be aſſigned to make 
Aſter a Partition or Aſſignment of Dower 
e of Equal, he or ſhe to whom that Rent 
; is aſſigned may diſtrain. And in all 
theſe Caſes aforeſaid, where a Man 
may diſtrain, he may not diſtrain in 
the Night; but for Damage-fiſant, 
that is, where he finds Bealls doing 
Hurt in his Ground, he may diſtrain 
them Night or Day when he finds 
them; but for Waſte, Reparations, 
Accounts, or for Debts upon Con- 
tracts, or ſuch like, no Man can law- 
| fully diſtrain. 5 
Amends If Beaſts be diſtrained Damage-fea- 
tendered. ſant, Tender of ſufficient Amends 
makes the Diſtrainer liable to Da- 
mages for Detainer, though not for 
the Diſtreſs. Lit. Rep. 34. Vide c. 5. 
DeadGoods Tf a Man diſtrain dead Goods 
diftraind which may receive Damage by the 
A op Weather, he ought to impound them 
ps? eh in a Houſe, or other Pound Covert. 
Pound. within three Miles in the ſame Coun- 
ty; for if he impounds them in a 
Pound Overt, he ſhall anſwer for 
them. Co. Lit. 47. b. 
Diſtreſs If a Horſe leaps over the Pound 
muſt not be it is not lawful for the Perſon di- 
tied in an ſtraining to tie him there notwith- 
ehen Pound. ſtanding; for if the Horſe receive 
any Damage, the Owner may have 


At 
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an Action of Treſpaſs, according to 

27 Af. 64. where a Horſe having 

leaped over the Pound three Times, 
was afterwards tied to a Poſt there 

and ſtrangled himſelf. 


Where one abuſes a Diſtreſs, he is He vho a. 


a Treſpaſſer ab initio, and therefore 54 Pi. 
if in Treſpaſs the Defendant juſtifies £79, 7. 
nomine diſtriclionis, the Plaintiff may ab initio, 
ſhew an Abuſe and it is no Depar- 

ture, but makes good his Declaration. 
Gargrave v. Smith, Hill. 2 NV & M. 

C. B. Salk, 221. | 

One who was not a common Car- Goods in 4 
rier undertook to carry Goods ſrom Carrier's 
London to Birmingham ; and at Bir- Cuſtody, 

: N . cannot be 
mingham put the Goods with the Wag- 4iſtrain d. 
gon into his Barn, where they continu- 8 
ed two Nights and a Day, and then 
the Landlord came and diſtrained 
them for his Rent. Reſolv, per Cur 
That where Goods are deliver'd to any 
Perſon exerciling a publick Trade or 
Employment, to be carried, wrought 
or mavaged in the Way of his Trade 
or Employ, they are for that Time 
under a legal Protection and privi- 
leg'd from Diſtreſs for Rent: And 
it was further reſolv'd, That any one 
undertaking for Hire to carry the 
Goods of all Perſons indifferently, 
is as to this Privilege a common 

Carrier, 
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Carrier, for the Law gives this Privi- 
lege in reſpect of the Trader, and not 
in reſpect of the Carrier. Gisburn v. 
Hurſt. Hill. 8 Anna, B. C. Salk. 249. 
Where Where Cattle eſcape into a Man's 
e Lands through Default of the Leſſor 
ed <img or his Tenants, in not making up the 
Levans Fences, they cannot be diſtrain'd for 
and Couch- Rent arrear for ſuch Lands until the 
ant, and Owner have Notice, or until they 
where vot. have been Levant and Couchant. Lut- 
ye 1578. Kemp v. Cruwes: But 
where Cattle eſcape by Default of 
their Owner, and are Treſpaflers, they 
may be diſtrain'd for Rent before they 
are Levant and Couchant, or before 
the Owner has Notice of their being 
upon the Lands. 16, 

But whether the Lord or the Gran- 
tee of a Rent-charge may not diſtrain 
the Cattle of a Stranger that have 
eſcap'd into Lands out of which ſuch 
Rent is iſſuing, before they have been 
levant, Gr. altho' there was a Defect 
in the Fences, Vide Lutwyche 1579, 

where it ſeems to be admitted. 

Note; It ſeems Goods and the Tools 

of a Man's Trade are diſtrainab'e for 
a Duty ariſing by Act of Parliament, 
tho* not for Rent, or Amerciaments, 
or other Duties due by the Common 
Law. 2 Show. 127. Sed Quare, 


An 
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An Act made in the Second 
Vear of the Reign of King 
Ililliam and Queen Mary, for 
enabling the Sale of Goods 

diſtrained for Rent. 


Hereas the moſt ordinary and Defef of 

ready Way for Recovery of Ar- former 
rears of Rent is by Diftreſs; yet ſuch Lau. 
Diſtrefſſes not being to be ſold, but only 
detained as Pledges for inforcing the 
Payment of ſuch Rent, the Perſons di- 
ſiraining have little Benefit thereby. 

For the Remedying thereof, be it en- Remedy 
atted and ordained by the King and 
Queen's moſt excellent Majeſties, by and 
with the Advice and Conſent of the Lords 
Spiritual and Temporal, and Commons 


in this preſent Parliament aſſembled, } 


and by Authority of the ſame. | | 


That from aud after the firſt Day of 
June, in the Near of our Lord One thou- Goods and 
ſand fix hundred and ninety, that where Chattels p 
auy Goods or Chattels ſhall be diſtrained 2 "Roms. 
for any Rent reſerved and due upon any 
Demiſe, Leaſe or Contract whatſoever ; 
and the Tenant or Owner of the Goods ſo 
diſtrained, ſhall not within five Days I nt re- 
next after ſuch Diſtreſs taken, and No- 2 fos 
tice thereof (with the Cauſe of ſuch Hays after 
Taking) Notice. 
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Taking) left at the Chief Manſion- Houſe 


or other moſt notorious Place on the Pre- 

| miſſes, charged with the Rent diſtrained 

/ for, replevy the ſame, with ſufficient Se- 

q curity to be given to the Sheriff, accord- 

| How they ing to the Lau; that then in ſuch Caſe 

dae. after ſuch Diſtreſs and Notice as afore- 

0 ſaid, and Expiration of the ſaid Five 

Days, the Perſon diſtraining ſhall and may 

with the Sheriff or Under-Sheriff of the 

County, or with the Conſtable of the Hun- 

dred, Pariſh or Place, where ſuch Diſtreſs 

ſhall le taken (who are hereby required to 

be aiding and aſſiſting therein) cauſe the 

Goods and Chattels ſo diſtrained to be ap- 

By two praiſed by two ſworn Appraiſers, (whom 

ſworn Ap- ſuch Sheriff, Under- Sheriff or Conſtable, 

praiſers. are hereby impowered to ſwear 10 ap- 

praiſe the ſame truly, according to the beſt 

of their Underſtandings) and after fuch 

Appraiſment, ſhall and may lawfully ſell 

the Goods and Chattels ſo diſtrained, for 

the beſt Price that can be gotten for the 

fame, towards Satisfaftion of the Rent, 

for which the ſaid Goods ind Chatre!s 

ſhall be diſtrained, and of the Charges 

Concerning of ſuch Diſtreſs, Appraiſment and Sale, 
dae Over- Jeaving the Overplus (if any) in the 

[| 28 Hands of the ſaid Sheriff, Under-She- 
we riff or Conſtable, for the Owner's Uſe. 

4171 Com And whereas no Sheaves or Cocks of 

4nd Hay, Corn looſe, or in the Straw, or Hay, 1 an) 

art 
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Barn or Granary, or in auy Hovel, 
Stackor Rick, can by the Law be diftrain- 
ed, or otherwiſe ſecured for Rent, where- 
by Landlords are oftentimes cozened and 
deceived by their Tenants, who ſell ther 
Corn, Grain and Hay, to Strangers, and 
remove the ſame from the Premiſſes 
chargeable with ſuch Rent, and thereby 
avoid the Payment of the ſame. 

Be it further enacted by the Authority 4 Remedy. 
aforeſaid, that for remedying the ſaid 
Practice and Deceit, it ſhall and may, 
from and after the ſaid Firſt Day of 
June, be lawful to and for any Perſon 
or Perſons having Rent arrear, and due Ha Corn 
upon any ſuch Demiſe, Leaſe or Contract and Hay 
as aforeſaid, to ſeize and ſecure any may be 
Sheaves or Cocks of Corn, or Corn looſe, / ws 
or iu the Straw, or Hay, Hing or being ae 
in any Barn or Granat), or upon any Ho- found. 
vel, Stack or Rick, or otherwiſe, upon ll 
any Part of the Laud or Ground charged [ 
with ſuch Rent, and to lock up or detain 1 
the ſame in the Place where the ſame ſhall — 
be found, for and in the Nature of a Di- As a Di- 
ſtreſs, until the ſame ſhall be replevied fireſs till 
upon ſuch Security to be given as afore- "levied. 
aid; and in Default of replevying the 
ſame as aforeſaid, within the Term afore- 
faid, to ſell the ſame after ſuch Appraiſe= - 
ment thereof to be made, ſo as neverthe- 
leſs ſuch Corn, Grain or Hay, ſo diſtrain- 


ed, 


Ah 


— 
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ed, as aforeſaid, be not removed by the 
Perſon or Perſons diſtraining, to the Da- 
mage of the Ouner thereof, out of the 
Not to be Place where the ſame ſhall be found and 
removed feiſed, but be kept there (as impounded) 
ml repl*vi- until the ſame jhall be replevied or fold, 
e Default of replevying the ſame with- 
in the Time aforeſaid. 
In Caſe of And be it further enacted by the Au- 


Pornd-  thority aforeſaid, That upon Pound- 
Breach or Breach or Reſcous of Goods or Chattels 
Reſcous. 


diſtrained for Rent, the Perſon or Per- 
ſons grieved thereby, ſhall in a ſpecial 
The Party Action upon the Caſe, for the Miong 
Hall reco- thereby ſuſtained, recover his and their 


Ae treble Damages and Coſts of Suit againſt 
and Coſts, He Offender or Off enaers in any ſuch 


Reſcous or Pound-Breach, any or either 
of them, or againſt the Owner of the 
Goods diſtrained, in Caſe the ſame be 
afterwards found to have come to his 
Uſe or Poſſeſſion. 5 

Provided always, and be it further 
aal, that in Caſe any ſuch Diſtreſs 
and Sale as aforeſaid, ſhall be made () 
Virtue or Colour of this preſent Act for 
Rent, pretended to be arrear and due, 
where in Truth no Rent is arrear or due 
If Goods be to the Perſon or Perſons diſtraining, or to 
erg him or them in whoſe Name or Names, 
ys „% 07 Right, ſuch Diſtreſs ſhall be taken as 
Rent is aforeſaid, that then the Owner of ſuch 
due. nl Goods 
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Goods and Chattels diſtrained and ſold 
as aforeſaid, his Executors or Admi- 
niſtrators, ſhall and may by Action of 
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Treſpaſs, or upon the Caſe, to be brought ſhall rece- 
againſt the Perſon or Perſons ſo diſtrain- ver double 


ing, any or either of them, his or their 
Executors or Adminiſtrators, recover 
double the Value of the Goods or Chat- 
tels ſo diſtrained and ſold, together with 
full Coſts of Suit, | 


An Oath to be adminiſtred to 
32 Appraiſers of the Goods, 
TC, | h 


OU Hall well and truly, according 
to the beſt of your Underſtanding, 
appraiſe the Goods and Chattels of H. 
R. diſtrained on for Rent by O. P. of 


Value and 
full Coſts, 


which Goods and Chattels you ſhall have 


good Sight and Conſideration. 


So help you GOD. 


Upon this Act ſome have made 
theſe Obſervations, wiz. by the la- 
ter Clauſe of this Act it ſeems, That 
if Goods be diſtrained upon Pre- 
tence for Rent where none is due, 
yet no. Action lies by this Act unleſs 
they were alſo ſold as well as di- 

| ſtrained ; 


Obſerva· 
tions. 
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Corn, &c. 


Tender of 
Rent, &c. 
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ſtrained ; ſo that the Party muſt not 
in this Caſe replevy his Goods, if 
he intend to take the Benefit of this 
AR. 

But he may replevy them, or let 
them. lie, and have the Benefit of the 
former Law. | 

o the Party diſtraining Corn and 
Hay, and keeping it upon the Place 
under Pretence of Rent, is liable as 
formerly to an Action and Damages, 
if he cannot juſtify that Rent was 
then due; and if he can, he may de- 
tain them there, till replevied or ſold, 
by Virtue of this Act. 

And yet it ſeems, that after Ap- 
praiſement of the Corn or Hay, and 
Tender of the Money, and reaſona- 
ble Charges by ſome Perſon willing 
to buy the ſame; he may not detain 
the Corn or Hay Jonger in the Barn, 
Granary, Hovel, Cc. for this would 
be great Prejudice to the Owner, if 
the Party diſtraining may ſell them, 
after Appraiſement, when and to 
whom he will, Sed quare. 

The Words are, Be not removed to 
the Damage of the Owner thereof. 
This might have been enough, if the 
Party diſtraining had Right, he is 
bound to take Care of Damage, 


> Eo 
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But it ſeems the Corn and Hay 
muſt not be removed ; for the follow- 
ing Words are, 

But be kept there (as impounded) 
until the ſame ſhall be replevied or 
fold within the Time aforeſaid ; that 
is, after the Appraiſment. And it 
is the Party diſtraining that ſhall and 
may cauſe them to be appraiſed, af- 
ter five Days Notice: But quære, when 
or how ſoon after? See the following 
Act. 


By an At made Anno offavo 
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Anne Reginæ, for the better 


Security of Rents, and to pre- 
vent Frauds committed by 
Tenants, 


F enafted, That from and after the 


Rent to be 


Firſt Day of May, 1710. No Goods paid before - 


or Chattels whatſoever lying or being in 
or upon any Meſſuage, Lands or Tone. 
ments, which are or ſhall be leaſed for Life 


Goods ſhalt 
be taken in 
Execution. 


or Lives, Term of Tears, at Will, or ot her- 


| wife, ſhall be liable to be taken by Hirtue 
of azy Execution on any Pretence what= 
foever, unleſs the Party, at whoſe Suit 
the ſaid Execution is ſued out, ball be- 
fore the Removal of ſuch Goods from of 
the ſaid Premiſſes, y Virtue of ſuch Exe- 

N cution 
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cution or Extent, pay to the Landlord o 
the ſaid Premiſſes, or his Bailiff, all ſuch 
Sum or Sums of Moncy as are or ſhall be 
due for Rent of the ſaid Premiſſes at 
the Time of the Taking ſuch Goods or 

Chattels by V/irtue of ſuch Execution. 
Nt to er- Provided the ſaid Arrears of Rent do 
.ceed one not amount to more than one Tear's Rent; 
Years and in Caſe the ſaid Arrears ſhall exceed 
Kent. one Tear's Rent, then the ſaid Party, at 
whoſe Suit ſuch Exception is ſued out, 
paying the ſaid Laudlord or his Bailiff 
one Vear's Rent, may proceed to execute 
his Judgment, as he might have done 
before the making of this Aci: And the 
Sheriff or other Officer is hereby im- 
powered and required to læuy and pay 
to the Plaintiff, as well the Money /o 
paid for Rent, as the Execution-Money. 
Difireſs And that in Caſe any Leſſee for Lif: 
„on a or Lives, Term of Years, at Mill, or other- 
Fraudulent 1\;f;, of auy Meſſuages, Lands or Tene- 
of Goods, ents, upon the Demiſe whereof al, 
Rents are or ſhall be reſerved or made 
payable, ſhall from and after the firſt Day 
of May, fraudulently or clandeſtinely,con- 
vey or carry off from ſuch demiſed Pre- 
_ miſſes his Goods or Chattels, with Inten: 
20 prevent the Landlord or Leſſor from 
diftraining the fame for Arrears of ſuch 
Rent ſo reſerved as aforeſaid : It ſhall aud 
may be lawful to and for ſuch Leſſor 7 
Land- 


Landlord, or any Perſon or Perſons by him 


and Chattels had actuall been diſtrained 
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for that Purpoſe lawfully impowered, 
within the Space of five Days next en- 
ſuing ſuch conveying away, or carrying 
off juch Goods or Chattels as aforeſaid, 
to take and ſeize ſuch Goods and Chattels 
where-ever the ſame ſhall be found, as a 
Diſtreſs for the ſaid Arrears of ſuch Rent ; 
and the ſame to ſell or otherwiſe diſpoſe 
of in ſuch Manner, as if the ſaid Goods 


by ſuch Leſſor or Landlord, in and upon 
ſuch demiſed Premiſſes, for ſuch Arrears 
of Rent; any Law, Cuſtom, or Uſage to 
the contrary in any wiſe notwithſtanding. 

Provided nevertheleſs, That nothing Exception 
in this AF contained ſhall extend or be of Sale 
conſtrued to extend, to impower ſuch Leſ Bona hides 
for or Landlord to take or ſeize any 
Goods or Chattels as a Diſtreſs for Ar- 
rears of Rent, which ſhall be ſold Bona 
fide, and for a valuable Conſideration, 
before ſuch Seizure made. | 

And that whereas no Aion of Debt Aﬀions a» 
lay againſt a Tenant for Life or Lives, gainft Te- 
for any Arrears of Rent during the Con- 2 . 
tinu ance of ſuch Eſtate, tis enacted, that“ 
it ſhall and may be lawful for any Perſon 
or Perſons having Rent in Arrear,or due 
upon any Leaſe or Demiſe for Life o. 

Lives, to bring an Action of Deli for 
ſuch Arrears of Rent, in the ſam? Man- 
| K 2 ner 
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ner as they might have done in Caſe ſuch 
Rent were due and reſerved upon a 
Leaſe for Tears. 

Diftreſſes And that all Diſtreſſes to be made as 
hoo liable aforeſaid, ſhall be liable to ſuch Sales, and 
7 Sale. in ſuch Manner, and the Monies ariſing 
by ſuch Sales to be diſtributed in like 
Manner, as by an A& made in the Se- 
cond Year of the Reign of their late 
Majefties King William and Queen 
Mary, (intituled, An Act for ena- 
bling the Sale of Goods diſtrained for 
Rent, in Caſe the Rent be not paid 
in reaſonabie Time,) is in that Be- 

half directed and appointed. 
Remedy a- And that whereas Tenants Pur auter 
gainſt Te- vie (that is, for Life of another Perſon) 
nanis hold. and Lefſees for Years, or at Will, fre- 
3 quent ij hold over the Tenements to them 
yd ee demiſed, after the Determination of ſuch 
Leaſes, And whereas after the Determi- 
nation of ſuch or any other Leaſes, uo Di- 
frefs can by Law be made for any Ar- 
rears of Rent, that grew due on ſuch re- 
ſpective Leaſes before the Determination 
thereof; tis enatted, That it ſhall aud 
may be lawful for any Perſon or Perſons, 
having any Rent in arrear, or due upon 
any Leaſe for Life or Lives, or for Tears, 
or at Hill, ended or determined, to di- 
ftrain for ſuch Arrears after the Determi- 
ation of the ſaid reſpective Leaſes, in the 
| fame 
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fame Manner as they might have done, 
if ſuch Leaſe or Leaſes had not been 
ended or determined. | 

Provided that ſuch Diſtreſs be made At what 
within the Space of fix Calendar Months Time. 
after the Determination of ſuch Leaſe, 
aad during the Continuance of ſuch 
Landlord's Title or Intereſt, and du- 
ring the Poſſeſſion of the Tenant from 
whom ſuch Arrears became dne. 

But that nothing in this Act contained Saving to 

fall extend, or be conſtrued to extend, to her Mafe- 
let, hinder or prejudice her Majeſty, her Hs &e. 
Heirs or Succeſſors, in the levying, reco- 
vering or ſeizing any Debts, Fines, Pe- 
nalties or Forfcitures, that are or [hall be 
due, payable or anſwerable to her Ma- 
Jeſty. her Heirs or Succeſſors, but that it 
ſhall aud may be !awful for her Majeſty, 
ber Hens and Succeſſors, to levy, recover 
and ſ:ize ſuch Debts, Fines, Penalties 
a 1 Forfeitures, in the ſame Manner as 
if this Aft had never been made. 


Note; By an Act of Parliament 17 Car. 2. 
made at Oxford, in the Seventeenth cap. 7. 
Year of King Charles the Second, 
it is enacted, That whenſoever any 
Plaintift in Replevin ſhall be non- Plaintiff 
fuit before the Iſſue joined in any nonſuited. 
Suit of Replevin, by Plaint or Writ 
lawfully returned, removed, or de- 

| K 3 pending 
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pending in any of the King's\ Courts 
at TY-(tminſter ; That the Defendant 

Suggeſtion. making a Suggeſiion in Nature of 
an Avowry or Cognizance for . ſuch 

| Rent, to aſcertain the Court of ſuch 
FWVritef In- Cauſe of Diſtreſs; then the Court 
guiry tothe upon bis Prayer ſhall award a Writ 
Sheriff. to the Sheriff of the County where 
the Diſtreſs was taken, to enquire 

by the Oaths of twelve good and 

lawful Men of his Bailiwick, touch- 

ing the Sum in arrear at the Time 

of ſuch Diſtreſs taken, and the Va- 

lue of the Goods or Cattle diſtr ain- 

Notice. ed; and upon fifteen Days Notice 
| given to the Plaintiff or bis Attor- 
ney in Court, of the fitting of ſuch 

Inquiry, the Sheriff may enquire of 

the Truth of ſuch Matte:s contain- 

ed in the Writ, by the Oaths of 

twelve Men, Cc. And upon Re- 

turn of the Inquiſition, the Defen- 

dant (that is, he that diſtrained) 

| hail have Judgment to recover a- 
gainſt the Plaintifi rhe Arrearages 

of ſuch Rent, in « aſe the Goods or 

wg Cattle diſtrained ſhall amount un- 
Falue. to that Value; and in Cafe: they 
ſhall not amount unto that Value, 

then ſo much as the Value of the 

ſaid Goods and Cattle ſhall amount 


unto, together with his full Cofts 
1 of 
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of Suit, and ſhall have Execution 
thereupon by Fieri facias, or Elegit, 


or otherwiſe, as the Law ſhall re- 


quire. And in Caſe ſuch Plaintiff 
ſhall bs nonſuit after Cognizance or 
Avowry made, or Iſſue joined, or if 
the Verdict ſhall be given againſt 
ſuch Plaintiff, then the Jurors that 
are impanelled or returned, to en- 
quire of ſuch Iſſue, ſhall at the 
Prayer of the Defendant enquire 
concerning the Sum of the Arrear- 
ages, and the Value of the Goods 
or Cattle diftrained: And thereupon 
the Avowant, or he that makes a 
Conuſance, ſhall have Judgment for 
ſuch Arrearages, or ſo much thereof 
as the Goods and Cattle amount un- 


to, together with his full Coſts, and 


ſhall have Execution of the ſame as 
aforeſaid. 
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Verdict 
againſt the 
Plaintiff, 
&. 


And if the Judgment in any of Fudgmene 
the Courts aforeſaid be given upon upon a D. 


Demurrer for the Avowant, or him 
that maketh Conuſance for any 
Rent, the Court ſhall, at the Prayer 
of the Defendant, award a Writ to 
enquire of the Value of ſuch Di- 
ſtreſs; and upon the Return there- 
of, Judgment ſhall be given for the 
Avowant, or him that makes Co- 
nuſance as aforeſaid, for the Ar- 

„ rears 


murrer. 
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rears alledged to be behind in ſuch 
Avowry or Conuſance, if the Goods 
or Cattle ſo diſtrained ſhall amount 
to that Value; and in Caſe they 
ſhall not amount to that Valne, then 
for ſo much as they amount unto, 
together with his full Coſts of Suit, 
and have Execution thereof as afore- 
ſaid. : 

And in all Caſes aforeſaid, where 


the Diſtreſs is not of the Value of 


the Rent Arrear, there the Party 
to whom theſe Arrearages are due, 
his Executors or Adminiſtrators, may 
from Time to Time diſtrain again 


for the Reſidue of the ſaid Arrears, 


which formerly a Man could not 
do, for he might not diſtrain twice 


for one Rent; for it was accounted 


his Folly, that he took not a ſuffi- 


cient Diſtreſs at firſt. But now by 


4 & 5 
Ann. 


the Stature, T hat and ſeveral other 
Advantages are taken away fiom the 
Tenant. | | 

By the late Act for the Amerd- 


ment of the Law 4 % 5 Anua, It 


'is lawful for any Defendant or Te- 


nant in any A&Gion or Suit, or for 


any Plaintiff in Repevin in any 


Court of Record, with the Leave 


of the ſime Court, to plead as 


many ſeveral Matters thereto as 
he 
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he ſhall think neceſſary for his De- 
ferice. 


Provided, That if any ſuch Mat- Coſts gi 


ter ſhall, upon a Demurrer join'd, 
be judged inſufficient, Coſts ſhall be 
given at the Diſcretion of the Court. 
Or if a Verdi& fhall be found upon 
any Iſſue in the ſaid Cauſe for the 
Plaintiff or Defendant, Coſts ſhall 
allo be given in like Manner; un- 
leſs the Judge who tried the faid 
Iſſue ſhall certify, That the faid 
Defendant or Tenant, - or Plaintiff 
in Replevin, had a probable Cauſe 
to plead ſuch Matter, which upon 
the ſaid Iſſue ſhall be found againſt 
him. See more of Replevin in the 
next Chapter. 


K 5 Anno 
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Anno quarto Georgii 2. Regit. 
An Act for the more effectual 
preventing Frauds committed 
by Tenants, and for the more 
eaſy Recovery of Rents, and 
Renewal of Leaſes. 


Preamble. | ſecuring to Leſſors and Land- 
Owners their juſt Rights, and to 

prevent Frauds frequently committed by 
Tenants, be it enafted by the King's 

moſt excellent Majeſty, by and with the 

Advice and Conſent of the Lords Spi- 

ritual and Temporal, and Commons, 

in this preſent Parliament aſſembled, 

Perſons and by the Authority of the ſame, T has 
—_ 4 in Caſe any Tenant or Tenants for any 
Kc. after Term for Life, Lives, or Tears, or 
Expiration other Perſon or Perſons, who are or 
of Leaſes, [hall come into Poſſeſſion of any Lande, 
- 33 . Tenements, or Hereditaments, by, from, 
een "Pe or under, or by Colluſion with ſuch Je- 
Value. nant or Teuants, ſhall wilfuily bold 
5 over any Lands, Tenements, or Here 
ditaments, after the Determination of 

ſuch Term or Terms, and after De— 

mand made, and Notice in I/riting 

given, for delivering the Poſſeſſion 

thereof, ly bis or ther Landlords or 

Leſſor, or ti; Perſon or Perſons, to 

who 
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whom the Remainder or Reverſion of 
ſuch Lands, Tenements, or Heredita- 
ments ſhall belong, his or their Agent 
or Agents thereunto lawfully autho- 
rized; then, and in ſuch Caſe, ſuch 
Perſon or Perſons, fo holding over, jhall, 
for and during the Time be, ſhe, and 
they ſhall ſo hold over, or keep the Per- 
fon or Perſons intitled, out of Poſſeſſion. 
of the ſaid Lands, Tenements, and 
Hereditaments, as aforeſuid, pay to the 
Perſon or Perſous fo kept out of Poſſeſ- 
fron, their Executors, Adminiſtrators, 
or Aſſigns, at the Rate of double the 
yearly Value of the Lands, Tenements,. 
and Hereditaments ſo detained, for ſo 
long Time as the ſame are detained, 
to be recovered in any of his Majeſty's 
Courts of Record, by Action of Debt, 
whereunto the Defendant or Defen- 
dants ſhall be obliged to give ſpecial 
Bail ; againſt the recoveriag of which 
faid Penalty, there ſhall be no Relief in 
Equity. 

And whereas great Inconveniencies 
do frequently happen to Leſſors and. 
Landlords, in Caſes of Re-entry for 
Nou-payment of Rent, by reaſon of the 
many Niceties that attend Re-entries 
at Common Lam; and joraſmnch as 
when a lega' Recentry is made, the 
Landicrd vr L. ox muſt be at the Ex- 


Pelices, 
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pence, Charge, and Delay, of recover- 
ins in Ejettment, before he can obtain 
the attual Poſſeſſion of the demiſed 
 Premiſſes ; and it often happens, that 
after ſuch a Re-entry made, the Leſſee 
or his Aſſignee, upon one or more Bills 
filed in a Court of Equity, not only 
holds out the Leſſor or Landlord, by an 
Injunction, from recovering the Poſſej- 
fron, but likewiſe, pending the ſaid 
Suit, do vun much more in Arrear, 
without giving any Security for the 
Rents due, when the ſaid « Ke-entiy 
was made, or which ſhall or do after- 
wards incur « For Remedy whereof be 
it enacted by the Authority aforeſaid, 
On Half a That in all Caſes between Landlord 
Tears and Tenant, from and after the Twenty- 
ne 4s fourth Day of June, One thouſand 
75 
Landlord ſeven hundred and thirty-one, as often 
may re en- as it ſhall happen that one Half Tear's 


ter, ſerving Rent ſhall be in Arrear, and the Land- 


2 Declara- ird or Leſſor, to whom the ſame is 

tion of E- : | 

665 due, hath Right by Law to re-enter for 

J ecrment, © * 

the Non-payment thereof, ſuch Land- 
lord or Lefſor Hall and may, withour 
any formal Demand or Re-entry, ſerv? 
a Declaration in Ejetiment for the 
R co very of the demiſed Premiſſis, or 
in Caſe the ſame cannot be legally ferv- 
ed, or no Tenant be in actual Poſſej- 
fon of the Premiſſes, thei to affix the 


Jam? FJ 
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ſame upon the Door of any demiſed - 
Meſſuage, or in Caſe ſuch Ejectment 
ſhall not be for the ehe. of any 
Meſſuage, then upon ſome notorious 
Place of the Lands, Tenements, or He- 
reditaments, compriſed in ſuch Decla- | 
ration in Ejectinent, and ſuch afſfixing 1 
ſhall be deemed legal Service thereof, 1 
which Service, or affixing ſuch Decla- 

ration in Ejectment, ſhall ſtand in the 

Place and Stead of a Demand and Re- 1 
entry; and in Caſe of Judgment a- l 
gainſt the caſual Ejettor, or Nonſuit 

for not confeſſing Leaſe, Entry, and 

Ouſter, i: jhall be made appear to the 

Court where the ſaid Suit is depend- 

ing, by Affidavit, or be p, roved upon 

the Trial, ia Cafe the Defendant ap- 

pears, that Half a Year's Rent was due 

before the ſuid Declaration was ſerved, 

and that no ſufficient Diſtreſs was 10 

be found on the demiſed Premiſſes, coun- 
tervailing the Arrears then due, and 

that the Leſſor or Leſſors in Ejectment 

had Power to re-enter ; then, and in When Lef- 
every ſuch Caſe, the Lefſor or Leſſors ſor in E- 
in Zject ment ſhall recover Judgment Jorma 


may re- 
and Execution, in the ſame Manner as e. 1 


Ly E * Md * p * a 9 an K 1 e 6 9 e > 
: * 4 2 8 v0 x 5% Eo oe RT 2 ; { no 3 N „„ >] 2 n - 
5 L 8 5 2, oh N e 5 7 — 4 . 1 mn — 
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F the Rent in arrear had been legally Fudg- 
demanded, and a Re-entry made; and ment, Ke. 
in Caſe the Leſſee or Leſſees, his, her, 
or their Aſſignee or Aſſignees, or other 

1 Perſon 
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Perſon or Perſons, claiming or deriving 
under the ſaid Leaſes, ſhall permit and 
ſuffer Judgment to be had and recover- 
ed on ſuch Ejectment, and Execution: 
to be executed thereon, without paying 
the Rent and Arrears, together with 
Full Coſts, and without filing any Bill 
or Bills for Relief in Equity, within 
Six Kalendar Months after ſuch Exe- 
cution executed; then, and in ſuch 
Caſe, the ſaid Leſſee or Leſſees, his, 
her, or their Aſſignee or Aſſignees, and 

all other Perſons claiming and deriving 
under the ſaid Leaſe, ſhall be barred 
and forecloſed from all Relief or Re- 
medy in Law or Equity, other than by 
Mit of Error, for Reverſal of ſuch 
Fudgment, in Caſe the ſame ſhall be 
erroneous, and the ſaid Landlord or 
Leſſor fhall from thenceforth hold the 
faid demijed Premiſſes diſcharged from 
fuch Leaſe ; and if on ſuch Ejeftment 
Ferdift ſhall paſs for the Defendant or 
Defendants, or the Plaintiff or Plain- 
tiffs ſhall be nonſuited therein, except 
for the Defendant or Defendants not 
confeſſing Leaſe, Entry, and Ouſter, 
then in every ſuch Caſe ſuch Defendant 
WIR or Defendants ſha!l have and recover 
Not to bar his, her, and their full Coſts: Pro- 
the Right vided always, That nothing herein con- 


| Fu A tained ſhall extend to bar the gy {4 
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any Mortgagee or Mortgagees of ſuch 
Leaſe, or any Part thereof, who ſhall 


not be in Poſſeſſion, ſo as ſuch Mort- 


gagee or Mortgagees [hall and do, with- 


20P 


in Six Kalendar Months after ſuch 


Judgment obtained, and Execution 
executed, pay all Rent in arrear, and 


all Coſts and Damages ſuſtained by ſuch 


Leſſor, Perſon or Perſons intitled to the 
Remainder or Reverſion, as aforeſaid, 
and perform all the Covenants and A- 
greements, which on the Part and Be- 
Half of the firſt Leſſee or Leſſees are 
and ought to be performed. 

And be it further enacted by the Au- 
thority aforeſaid, T hat in Caſe the 
faid Leſſee or Leſſees, his, her, or their 
Aſſignee or Aſſignees, or other Perſon 
or Perſons, claiming any Right, Title, 


Leſſees f. 
ling Bill 

in Equity, 
not to bave 
an Injunc- 


or Intereſt, in Law or Equity, of, in, tion againf 


or to the faid Leaſe, ſhall, within the 
Time aforeſaid, file one or more Bill or 
Bills, for Relief in any Court of Equi- 
ty, fuch Perſon or Perſons ſhall not have 


Proceed- 


ing ar 


Law, & c. 


or continue any Injundction, againſt the 


Proceedings at Law on ſuch Ejectment, 
unleſs he, ſbe, or they do or ſhall, with- 
in Forty Days next after a full and 
per fett Anſwer ſhall be filed by the Leſ- 


for or Leſſors of the Plaintiff in ſuch - 


Ejectment, bring into Court, and lodge 
with the proper Officer ſuch Sum and 
5 Sums 
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Sums of Money, as the Leſſor or Lef- 
fors of the Plaintiff in the ſaid Ejett- 


ment ſhall, in his, her, or their An- 


ſwer, ſwear to be due and in arrear, 
over and above all juſt Allowances, 
and alſo the Coſts taxed in the ſaid 
Suit, there to remain till the hearing 
of the Cauſe, or to be paid out to the 
Leſſor or Landlord, on good Security, 
ſubject to the Decree of the Court; and 
in Caſe ſuch Bill or Bills ſhall be filed 
within the Time aforeſaid, and after 
Execution is executed, the Leſſor or 
Leſſors of the Plaintiff ſhall be account- 
able only for ſo much, and no more, as 
he, ſhe, or they ſhall really and bona 
fide without Fraud, Deceit, or wilful 
Neglect, make of the demiſed Premiſ- 
ſes, from the Time of his, her, or their 
entring into the actual Poſſeſſion thereof, 
aud if what ſhall be ſo made by the 
Leſſor or Leſſors of the Plaintiff, hap- 
pen to be leſs than the Rent reſerved 
on the ſaid Leaſe, then the ſaid Leſſee 
or Leſſees, his, her, or their Aſſ;gace 


or Aſſignees, before he, ſhe, or they 
ſhall le reſtored to his, her, or their 


Poſſeſſion or Poſſeſſions, ſhall pay ſuch 


Leſſor or Leſſors, or Landlord or Land- 
lords, what the Money ſo by them 
made, fell ſhort of the reſerved Rent, 
for the Time «ſuch Leſſor or Leſſors of 


the 
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the Plaintiff, Landlord or Landlords, 
held the ſaid Lands. | | 
Provided always, and be it further Tenant 
enatled by the Authority aforeſaid, paying all 
T hat if the Tenant or Tenants, his, 2 * 
her, or their Aſſignee or Aſſignees, do 3 
, 5 & 40 ceedings to 
or ſhall, at any Time before the Trial ceaſe, 
in ſuch Ejectment, pay or tender to 
the Leſſor or Landlord, his Executors 
or Adminiſtrators, or his, her, or their 
Attorney in that Cauſe, or pay into 
the Court where the ſame Cauſe is de- 
pending, all the Rent and Arrears, to- 
gether with the Coſts, then, and in 
ſuch Caſe, all further Proceedings on 
the ſaid Ejectment, ſhall ceaſe, and be | 
diſcontinued; and if ſuch Leſſee or - 
Leſſees, his, her, or their Execu'ors, } 
Adminiſtrators, or Alſigus, ſhall. ipon 1 
ſuch Bill filed as aforeſaid, be lie ved i 
in Equity, he, jhe, and they, all have, [ 
hold, and enjoy the demiſea Lands, ll. 
according to th: Leaſe thereof made, 
wit heut any neu Leaſe to be thereof 
made to nw, ber, or them, FE. 
Aud whereas the R-medy for recover- Method of 
ing Rents Seck, Rents of Aſſize, and de overing 
Chief Rents, are tedious and difficult, TY 
be it therefore enacted by the Authority © © 
aforeſaid, That from and after the 
Twenty-fourth Day of June, One thou- 
ſand ſeven hundred and thirty-one, a 
an 
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and every Perſon or Perſons, Bodies 


Politick and Corporate, ſball and may 
have the like Remedy by Diſtreſs, and 
by impounding and ſelling the ſame, in 
Caſes of Rents Seck, Rents of Aſſize, 
and Chief Rents, which have been duly 
anſwered or paid for the Space of three 
Years, within the Space of Twenty 
Tears before the firſt Day of this pre- 
ſent Seſſion of Parliament, or ſhall be 


hereafter created, as in Caſe of Rent 


reſerved upon Leaſe ; any Law or Uſage 
to the contrary notwithſtanding. | 
And whereas many Perſons hold con- 


fideralle Eſtates by Leaſes for Lives, or 


Tears, and leaſe out the ſame in Par 
cels to ſeveral Uider-Tenants ; and 
whereas many of boſe Leaſes canuot by 
Len be ri nerve w Hout a Surrender 
of all % Urd-+-Tealss derived out 


of 1.2 fats, fo that it 1: in the Power 
of 24 Tuck Tn v-/ CRANLS to prevent 
or: {ty the N of the principal 


Leaſe, M vcjufiag to ſurrender their 
Under-Leaſes, notwithſtanding they have 
covenanted ſo to do, to the great Pre- 
judice of their immediate Landlords, 
the firſt Leſſees : For preventing ſuch 
Tuconveniences, and for making the 


Renewal of Leaſes more eaſy for the 
Future, be it enacted by the Authority 


aforeſaid, T hat in Caſe any Leaſe feat 
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be duly ſurrendred, in order to be re- Chief 


newed, and a new Leaſe made and exe- Eraſermay 
1-4» the chief taudlord or Land be renewed 
cured by the chief Landlord or Land- ,,. 


lords, the ſame new Leaſe fhall, with- ſyrrender- 
out a ſurrender of all or any the Un ing all the 
der- Leaſes, be as good and valid, 10 Vnier- 
all Inteats and Purpoſes, as if all the 8288 
Uader-Leaſes derived thercout had 
been likewiſe ſurrendred at or before the 
taking of ſuch new Leaſe; and all and 
every Perſon and Perſons in whom any 
Eſtate for Life or Lives, or for Tears, 
ſhall from Time to Time be veſted by 
Virtue of ſu.h new Le:iſe, and his, 
| her, and their Executors and Admini- 
| ſtrators, ſhall be intitled to the Rents, 
| Covenants, and Duties, and have like 
Remedy for Recovery thereof, and the 
Under-Leſſees ſhall hold and enjoy the 
Meſſuages, Lands and Teuements, in 
the reſp-rve Under-Leaſes compriſed, 
as if the Original Leaſes, our-of which 
the reſpecti ve Under-Leafes are derived, 
had been ſtill kept on foot and con- | 
tinued, and the chief Landlord and ll. 
Landlords ſhall have, and be intitled id 


| to, ſuch and the ſame Remedy, by Di- 

| ſtreſs or Entry in and upon the Meſ- 

| ſuages, Lands, Tenements and Heredi- J 

taments, compriſed in any ſuch Under- | 

| Leaſe, for the Rents and Duties re- | 

| ſerved by ſuch new Leaſe, ſo far as the | [ 
ame- 1 
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lame exceed nor the Rents and Duties 
reſerved in the Leaſe, out of which 
ſuch Under-Leaſe was derived, as the 
would have had in Caſe ſuch former 
Leaſe had been ſtill continued, or as 
they would have had, in Caſe the re- 
Jpeftive Under-Leaſes had been rene u- 
ed under ſuch new principal Leaſe ; 
any Law, Cuſtom, or Uſage to the con- 
trary hereof notwithſtanding. 

Not to ex- Provided always, That nothing in 

tend to this Ad contained ſball extend to that 

Scotland, ary of Great Britain called Scot- 

nd, 


CHAP, 


— — 


EH. 

Of Reſcons, in what Caſes it 
may be lawful : Of Replevins, 
how they may be ſued out ; and 
of Avowries to Declarations 
upon Replevins. 
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if Whos Word or Term Reſcous is Reſcous, 


derived from an old Norman What. 


Verb Reſcourer, which is in the Latin 
Recuperare, that is, to take from, to 
get again, or recover : So that Reſcue 
is as much as to ſay, to recover or 
get again what another hath taken 
away. Coke 1 par. Iuſt. 160. 

And in the Senſe of the Law, Re- 
ſcous is Taking away and Setting a- 
gain at Liberty Goods diſtrained, or 
the Body of a Perſon arreſted, and. in 
| an Officer's Cuſtody by Virtue of le- 
gal Proceſs. | 


* 


Such Kinds of Reſcous as appertain Of Difreſ- 
unto our preſent Subject, are of Di- ſes. 


ſtreſſes taken; and we are therein to 
conſider, in what Caſes it may be ju- 
ſtifiable to reſcue Goods or Cattle di- 


ſtrained, and where not. 
If 
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lawful, 
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If a Landlord diſtrain when there 
is no Rent due, the Tenant may 
make a Reſcue, and hinder that Di- 


Reels. Ce. E. 4 . 11. 


(n Higb- 
Way · 


Averia 
Carueæ. 


In like Manner if a Landlord come 
to diſtrain, and the Tenant tender 
his Rent unto bim, and the Lord 
will diſtrain notwithſtanding ; in this 
Caſe the Tenant may make Reſcous, 
1 Inſt. f. 160. 

If Rent be in arrear, and the Lord 
diſtrain the Tenant's Cattle in the 
Highway within his Fee; here alſo 
the Tenant may reſcue them, for no 
Man may diſtrain in the Highway but 
the King and his Officers by ſpecial 
Authority. Coke, Ibid. Magna Charta, 


25. 

In like Manner, if a Landlord di- 
ſtrain Averia Caruce, Goods of the 
Plough, where there is a ſufficient Di- 
ſtreſs to be taken beſides; or if the 
Lord diſtrain any Thing that is not 


diſtrainable by Common Law or Sta- 
tute: In this Caſe, it is lawful for 


the Tenant to make Reſcue. [bid. 
f. 112. Raſtal Tit. Diſtreſs 10. 

But if a Lord come to diſtrain 
Cattle which he ſeeth within his 
Fee, and the Tenant or any others 
to prevent the Diſtreſs, drive the 
Cattle away out of the Fee; tbe 

4 5 Lord 
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Lord may follow them with freſh Freſh Suit. 
Suit, and diſtrain the Cattle, and the 

Tenant cannot juſtify a Reſcous of 

them, becauſe in the Judgment of the 

Law the Diſtreſs is taken within his 

Fee, Hugh's Grand Abr. 1 part, p. 

317. C. 21. 

But if the Lord be coming to di- Reſcue jus 
ſtrain, and have not Sight of the Cat- /ifiable. 
tle within his Fee, though the Te- 
nant drive them off on Purpoſe, or 
if the Cattle after the View go out 
of the Fee of their own Accord, or 
if the Tenant after the View remo- 
veth them for any other Cauſe than 
to prevent the Diſtreſs; then if the 
Lord diſtrain them out of his Fee, 
the Tenant may juſtify a Reſcue. Co. 

1 par. Inſt. fol. 161. 

If the Lord diſtrain out of his Fee 
in Lands not holden of him, the Te- 
nant may make Reſcous, unleſs in the 
Caſes aforeſaid. Co. Lit. 161. a. 

If Reſcous be returned without Reſcous 
ſhewing the Place where Reſcous was returned. 
made, it is void. Mo. Rep. 112. pl. | 
562. 


If a Man come to diſtrain Cattle Damage- 


Damage-feſant, and ſee the Beaſts in Mani. 
his Ground, and the Owner of the 
Cattle drives them out before the 
Diſtreſs taken; the Owner of the 
Ground 


„ TT SIT 4 l 2... ho > 
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Diſſeiſn. 


Replevin. 


Sheriff 
Deputies, 
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Ground cannot follow and take 


them, for if he do, the Owner of 


the Cattle may reſcue them, for they 
muſt be Damage-feſant; that is, doing 
Hurt at the Time of the Diſtreſs 
taken, and the Owner of the Ground 


may bring his Action of Treſpals, 


Coke, Mid. 


The Lord cannot break open any | 
Gate that is locked, nor break open | 
any Incloſure to take a Diſtreſs: So 
that if a Tenant lock up his Gates, Þ 
and incloſe his Ground, ſo that the 


Lord cannot come to diſtrain, if the 


Rent be behind, and the Lord have] 
had actual Poſſeſſion, this is a DiC-F 


ceives his Patent, is to depute and 


proclaim in his Shire-Towa four De- 
puties to maze Replevins within his“ 
County, which mult reſide within | 


twelve Miles one of another, on Pain 
of five Pounds a Month for every 


Month they are wanting, 


4 a4 i 


ſeiſin. Coke, Ibid. But ſee the late 
Acts. N 
For the Eaſe and ſpeedy Remedy 
of the Country, in Caſe of Diſtreſſes 
where the Cattle be pounded, the 
Statute hath provided, That every 
Sheriff at his own County-day, or | 
within two Months after be firſt re- 


r 
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So that when any Man's Goods are 
diſtrained or impounded, he may re- 
pair to one of theſe Sheriff's Depu- 
ties for that Purpoſe; and there be 
may have a Replevin (upon Plegiz 
de Retorn. habendum fi, &c.) to cauſe 
the Goods diftrained to be delivered 
to the Owner. 
* There is likewiſe a Writ De Re- Replegiari. 
plegiari facias at the Common Law, 
whereby the Sherift is commanded, 
. Cakine Pledges of Proſecution, to re- 
deliver the Goods diftrained to the 
f Owner: But ſince the other is the 
readier and eaſier Way, this Writ is 
out of Faſhion, 

In a Replevin, he whoſe Goods are Turan is 
diſtrained or impounded becomes the Ping. 


$2; 2 


! 
| 
4 


plaintiff, and declares againſt the o- 
A | iow for unjuſtly taking and detain- 
e p ing his Goods or Cattle contra vad. 
y E pleg. &c. 
TI a Landlord diſtrain, and carry Miber- 


„ the ODiſtreſs to Hold, or out of the nam. 
1 County, ſo that the Sheriff upon a 

bs fora cannot re-deliver che Goods, 

s 3 upon the Sheriff's Return of the 

2 Repley;z, Tenants may have a Writ 

of Mihernam directed to the Sheriff, 

to take as many of the Lord's Beaſts, 
or as much Goods in his keeping, till 

he have made Deliverance of the 


o 1 firſt 
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Franchiſe, 


d. her. f 


ey enter. 
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firſt Diſtreſs; and if the Goods or 
Cattle be conveyed to a hort or Caſtle, 
the Sheriff may command the Power 
of the County, and beat it down, 
Raſtal, Tit. Diſtreſs, 7 

If a Diſtreſs be made in a Fran- 
chiſe or Bailiwick, the Sheriff is 


to direct his Replevin to the Bailiff 


thereof to deliver them upon Pledges, 
Cc. 

And if he make no Anſwer, or 
return that he will make no Delive- 
rance, or the like, then the Sheriff 
may enter into the Liberty and make 
Deliverance; and if the Diſtreſs was 


taken without the Liberty, and im- 


pounded within the Liberty, then 


the Sheriff may enter and make De- 


| Property, 


liverance, and need not firſt to make 
a Warrant to the Bailiff of the Liber- 
ty. Stat, Marlbr. c. 21. n 1. 6. 17. 

2 Co. Inſt. 140, 194. 

The Plaintiff in the Replevin ought 
to have the Property of the Goods in 
him at the Time of the Diſtreſs made; 
for if the Defendant claim Property, 
the Sheriff cannot replevy the Diſtrels, 
but the Property muſt be tried by 
Writ. 

80 that it the Defendant claim 
Property in the Goods diſtrained, 


then mult the Hlaintiff in the Reple- 
vin 
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vin have a Writ De Proprietate proban- Propric- f 
da, directed to the Sheriff to try the wot 1 * 
Property; and if the Jury find for e 
the Plaintiff, then the Plaintiff muſt 

make Deliverance of the Diſtreſs: 

And if it paſs for the Defendant, the 

Sheriff can proceed no further, unleſs 

the Plaintiff bring a Writ of Replegi- 

ari facias directed to the Sheriff, 

and then though he do return the 
Property, yet it ſhall proceed to Trial 

in the Common Pleas upon the Iſſue 

of the Property. Co. 1 par. Juſt. 

F. 145» 

And *tis noted, That there are two Two 
Kinds of Properties; that is, a gene- K-»d*% 
ral Property, which every abſolute 
Owner hath; and a ſpecial Property, 
as of Goods pledged or taken to ma- 
nure one's Land, and the like; and of 
both theſe a Replevin doth lie. Co. 

Lit. 145. b. | 

But a Man cannot claim Property 
by his Bailiff or Servant. 4 

The Defendant in a Replevin, that A 
is, he that made the Diſtreſs, may, if | 
he fee Cauſe, bring a Writ of Recor- Recor- 
dare, and fo remove the Plaint upon dare, 
the Replevin out of the Sheriff's 
County-Court into the Common Pleas; 
and if the Plaintiff declare not, he may 
have a Res. habend'. And then if 
Ss L 2 he 
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Reſervati- 
on void. 


Joinder. 


Property. 
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he declare not, a Writ to enquire of 
Damages. 2 Co. Inſt. 339. 

And if a Replevin be depending 
by Writ out of Chancery, the Plain- 
tiff or Defendant may remove the 
Plea by a Pone, and if the Plea be 
depending in the County, the Plain- 
tiff may remove the ſame without 
Cauſe; but the Defendant cannot 
move the ſame without Cauſe, which 
muſt be inſerted in the End of the 
Writ. 2 Co. luſt. 339. Reg. Orig. 84. 
F. N. B. 69. 

If a Man by his Deed grant a Rent 
with a Clauſe of Diſtreſs, and grant 
ſurther that he ſhall keep the Goods 
diſtrained againſt Sureties and Pledges 


till the Rent be paid; this Grant is Þ 


not good, but the Sheriff may replevy 
the Goods diltrain'd notwithſtanding : 


For if ſuch a Diſtreſs ſhould be irre- 


pleviable, the Current of Replevins 


would be ſtopped, to the great Da- 


mage of the Subject. 
If the Goods or Cattle of ſeveral 
Men be diſtrain'd, they cannot join 


pM a Replevin, but every Man muſt Þ? 
have a ſeveral Replevin: For in 2 
Replevin it is a good Plea to fay, | 
the Property is to the Plaintiff and |? 
to a Stranger; and where there. be 
two Plaintiffs, that . Property is, 

to 


2 
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to ove of them. Co. 1 par. Inſtit. 
f. 145. | 

If a Man take a Diſtreſs in one Driving 
County, and drive it into another, Diſtreſs. 
the Owner of the Cattle may ſue a 
Replevin in which County he piea- 
ſeth, Comp. Att. 131. 


In a Replevin, if it be of two Dead Cats 


Cattle, one living, the other dead, tle, &c. 
the Living ſhall be firſt demanded. 
Finch l. 1. c. 3. p. 25. 

If the Cattle of a Feme Sole be 
taken, and afterwards ſhe taketh a 
Husband, now he alone may fue a 
Replevin. Ibid. 

If the Plaintiff in Replevin do not Declara- 
ſet out the Place where the Diſtreſs tion. 
is taken as well as the Town, his 
Declaration will be naught, and the 
Avowant may overthrow bim upon 


a Demurrer. Hob. Rep. 16. int Kead 


and Hawkes. 

If a Lord diſtrain his Tenant 
wrongfully, alrhough the Cattle be 
come back again to the Owner; yet 
the Tenant may have à Replevin 
againſt the Lord, bectuſe he cannot 


have an Action of Treſpals again{t 


him. 

The Plaintiff in a Replevin ought Cantion. 
to be careful in giving his Inſtru— 
ctions for it, for it muſt be certain in 
L 3 ſetting 


L 
by 
i 
2 
4 
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ſetting down the Number and Kinds 
of the Cattle which are diltrained, 
otherwiſe. the Replevin is not good. 
Avowry. Ihe Avowant is the Defendant in 
2 Rep'evin ; that is, he that made the 
Diſtreſs : «ng when he juſlifies in his 
Plea for what Cauſe he diſtrained, 
that Plea is called his Avowry, 
„ 135 om As if a Landlord diſtrains for Rent 
Rieht, in Arrear, and the Tenant or Owner 
of the Cattle brings a Replevin, and 
declares againſt him for vnjuſtly ta- 
king and detaining bis Cattle, and 
the Defendant jullifies he took it in 
his own Right, and fo ſhewing the 
Cauſe of his Taking in his Plea : This 
is an AvV9ury.. 
Cornſane But if the Defendant toi k the Di- 
as Kail:f. ſtreſs for or in the Right - another, 
then when he hath ſhewed the Cauſe 
in his Plea, he mn{t make Conuſance 
or Acknowledgment of the Taking 
the Diſtreſs, as being Bailiff or Ser- 
vant unto him in whoſe Right he 
took it, | 


What 4- There are four Manners of Avow- 
wowries. ries Which a Lord may make upon 
| a Hh HAR 

1. Avowry upon his very Tenant, 
Co. Lis, 9. fe 135, 136. 


2, Upon 
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2. Upon his very Tenant by the 
Manor where the Tenant had but a 
particular Eſtate. 

3. Upon his Tenant by the Manor 
where the Lord had but a particular 
Eltate; and theſe three are Avowries 
at the Common Law. 

4. The Lord may avow upon the 
Matter in the Land as within his Fee: 
This is provided by Stat. 21 H. 8. 
c. 19. and is the ſafeſt Way for the 


Benefit 'of the Lords; for by this 


Statute the Lord way avow the Ta- 
king a Diſtreſs, as in Lands holden 
of him within his Fee, without na- 
ming of any Perſon in certain; Which 
by the Common Law they could 
not do, but were thereby compel'd 
to avow upon a Perſon in certain, 
which often -proved much to their 
Damage and Prejudice: For by the 
ſecret Fines, Recoveries, Grants, and 
Conveyances, which the Tenants 
uſed purpofely to frame to defraud 
their Lords, they were ignorant 
upon whom to make their legal 
Avowry; which Irconveniences the 
fore-mentioned Statute hath pre- 
vented. ALT EEC DONE 
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21 H. 8. 
e. 19. 


Now in an Avowry upon this Sta- Plaintiff's 
tute, the Plaintiff in the Replevin, 44van- 


be he Tenant for Years or otherwiſe, 


tage. Vide 
antea. 
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1 Coſts and 
Damages 
for the Le- 
fendant. 


Nomine 
Fenz. 


4 } 
1 
Me | 
Tl 

1 


Ear. 
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may have every ſufficient Anſwer 
and Aid, and every other Advantage 
in the Law to the Avowry, Diſclaims 
only excepted ; for becauſe the Avow- 
ry is made upon no certain Peripty, he 
cannot diſclaim. 

And if' ſuch Plaintiffs be mon 
or barred, or overthrown by the 
Avowry, then the Defendant or A- 
vowant ſhall recover Coſts and Da- 
mages againſt the Plaintiff, as the 
Plaintift ſhould have done, if he had 
recovered in the Replevin againſt the 
Avowant. 

If any Avowry is made for Rent, 
and it appears by the Farty's own 
Shewing that Part of it is not yet 
due, yet the Avowry may be good for 
the Refbdue.. 1 Suund. 385. 2 
But if it appears, that an Avowant 
has Title only ta two Parts of the 
Rent, for which he avows, the whole 
Avowry ſhall abare. [dem 286. 

Allo in an Avowry fer Rent, and 
Nomine Pene together, without al- 
ledging any Demand of Rent, the 
Avowry is good for the Rent, altho' 
it is ill for the Penalty. id. | 

Avowry for Rent due at a later 
Da y, is not a Bar in Avowry for Rent 
due at a former Day; neither is a 
Recovery in Debt for. Rent due at 
2 later 
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a hater Day, a Bar in Debt for Rent 
due at a former Day, as an Acquit- 
tance is. 1 Lev. 43. 

In Replevin, the Defendant plead- Plea. 
ed they were the Beaſts of a Stran- 
ger: Whereupon the Plaintiff demur- 
red, becauſe *rwas only a Plea in 
Abatement. The Court ſaid, It was 
good either in Bar or Abatement, 
and that there needed no Avowry 
for a Return, becauſe the Beaits be- 
ing not the Plaintiff's, the Avowant 
is to have the Return; and Judg- 
ment was given for the Defendant. 

2 Lev. 92. See before, Stat. 17 Car. 2. 
at the End of Ch. 4. 

If a Tenant hath Rent behind for Arreara- 
divers Years, and makes a Feoffment ges loft. 
in Fee, and the Lord accept the Rent. 
or Service of the Feoffee due in his 
Time, he ſhall loſe the Arrearages of 
his Rent due in the Time of the Feof- 
tor: For after ſuch Acceptance, the 
Lord cannot avow upon the Feof- 
for, nor upon the Feoftee, for the 
Arrearages due in the Lime of the 
Feoftor; but if the Feoffor dieth, 
although the Lord accept the Rent 
or Service by the Hands of the Feof- 

; fee due in his Time, yet he ſhall 
not loſe the Arrearages, becauſe he 
is now by the Law compelled to 
; L 5 avow 


> £504 > * 2 Zh 5 
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Nonſuit, 
Cc. 
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avow upon the Feoffee; and what 
the Law enjoins him to, ' ſhall not be 
prejudicial unto him. 

If the Plaintiff in a Replevin be 
nonſuit, or otterwiſe by Avowry 
barred or overthrown ; then the De- 
fendant or Avowant ſhall recover 
Colts and Damages againſt the Plain- 
tift, as the Plaintiff mould have done 
or had, if he had recovered in the 
Replevin againſt the Avowant, ſee 
before, Ch. 4. | 

For the Learning of Avowries, See 
D' Anvers's General Abridgment, Tit. 


4e bu 644, 645, Oc 
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In what Caſes a Tenant or other 
hall be (aid to commit Waſte in 
Houſes, Gardens, JWoods, Pa- 
ftures, Orchards, &c. and what 
Waſte ſhall be * and 


Wat 70t. 
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T concerns every Tenant; of what Caution 
Nature ſoever his Tenure be, to 238 


be very careful berein; for he may 
in commirting Waſte ſoon become ob- 
noxious to the Law, and incur great 
Damage. | 

I ſhall therefore by Way of Cau- 
Alok ſhew you in what Caſes: a Je- 
nant may commit Waſte, fo as to 
render himſelf liable ro Loſs and 


Wafte. 


Puniſhment; and then how far a 


Tenant may act upon his own Te- 
nure, and not commit wy N 


Waite. 


00-2 TFeant for Life or Years, or Wafee, 


in Dower, do pul! down any of bow. 
the Houſes or Ll enements, or ſuffer 


them to be uncovered, to the Rot- 
ting or De.troying of the Timbe or 


\ 


Ma- 


2 28 


Glaſs- 
Winidoavs, 


Doors , 
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Materials of the TY this is Waſte, 
Co. 1 par. Inſt. f. 5 
So likewiſe if Glass. Windows be 


broken down or carried away, it is 


Walte, though the Tenant glazed 
them himſelf, for the Glaſs is Part 
of the Houſe. It is alſo Waſte to 
take away Wainſcot, if it be fixed to 
the Walls or Poſts of the Houſe. 

It is likewiſe Waſte to take away 
Doors or Windows, or any Thin 
annexed or fixed to the Freehold, al- 
though the Tenant. fixed them there 


himſelf. 


Building. 


Wali. 


Fell ng 


Timber. 


If a Tenant build a new Houſe 
where none was before, it is Waſte: 


And if he ſuffer it to be waſted, it is 


a new. Waſte. 


The pulling down of a Stone-wall 
or Mud-wall of an _—_— is Waſte, 


Coke, Ibid. 
Parks, &. 


If a e of a park, Wiang 
Dove- Honſe, or the like; do not 
leave ſuch ſufficient Stores as he found 
when he entred, it is Waſte; and 
ſo it is to ſufter a Park-Pale to decay, 
whereby the Deer are loſt or diſ- 
perſed. 

If the Tenant Giles ha Houſe to 
be waited, and then fell Timber to 


repair them, this is a double Walte. 


Co. 1 par. Inſt. 53. BY 
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Waſte is properly in Houſes, Gar- Timber, - 
dens and Timber-Trees;- that is, Oak, Haſte, &c. 


Aſh and Elm,. which are counted 
Timber generally in all Places; ex- 
cept in ſome Copyholds Elm is not. 
No theſe I imber-Trees are ſaid 
to. be waſted, either by cutting them 
down, lopping or topping them, or 
any otherwiſe decaying. the Tim- 
bes 

And in ſome Countries where Tim- 
ber is ſcarce, Beech is accounted 
Timber, or other Trees uſed for build- 
ing Houſes; and there the Cutting pf 
them is Waſte. Idem. 

Or if a Tenant ſuffer the young 
Germins of Trees to be deſtroyed, 
this is Deſtruction, and puniſhable in 
Waſte. 8 10 7 : g 


res 


To cut down any Trees, as Wil- Mo aus, 
lows, Birch or the like, which ſtand Birch, &c. 


and grow in the Defence and with- 
in View of the Dwelling-Houſe, is 
Waſte. K. on At £7 | 


It is a. Waſte to cut. down Haze's Hazel. 


which grow not under the great 
Trees, but in a Quarter of the ood 
by themſelves. | 


If a Tenant grub up or deftroy 3 


quick Fence of White Thorn, it is 
Waſte. Co. 2 par. Inſt. f. 53. 


Burn- 


Woods 


Fruit- 
Trees, &. 


The LAWS concerning Ch. 6. 

Burning of an Houſe by Negligence 
or Miſchatice was Waſte, ' But is ſince 
made otherwiſe; yet if it happen 
through the Negligence of a Servant, 
ſuch Servant forfeits 100 J. or to be 
ſent to the Work houſe for eighteen 
Months. See at the later End of this 
Treatife. IN 571 CEE a TNT ILL 

Where is a Wood, and nothing . 
growing there but Under-wood, the 
Tenant cannot cut all: But if it be 
a Wood where great Trees' grow a- 


mon git the Underwood, there he 


may ol all the Underwood. 

It is Waſte to cut Apple trees, if 
they bear Fruit, though they lie a- 
long the Ground. 

It is alſo Waſte to cut Damſ in- 


Trees, or any Fruit-Trees "ENAY 


Digging. 


in a Garden or Orchard, 
To dig for Gravel, Chalk, Clay, 


Brick, Earth or Stones, or the like, 


is Vaſte; and ſo it is if a Tenant 
dig for any Mines which were not 


open at the TINE of the Leaſe 


Sea- 
Banks, 
ce. 


made. 
To ſufter a Bank or Wall of the 


Sea to be in Decay, ſo that by the 


Flux and Reflux of the Sea the Marſh 
is overflown, ſo that it becomes un- 
denne is Waſte. 


But 


Ch. 6. Landloꝛds and Tenants, 231 


But if the Sea break in ſaddenly by 

a violent Tempeſt, it is no Waſte. 

It is Waſte alſo if a Tenant ſuffer 

the Banks of any River or Water to 

decay, whereby the Ground is ſur- 
rounded, or becomes unprofitable ;_ 

ſo it is to ſoffer Paſture-Ground to 

be ſurrounded fo as it becomes ruſhy, 

or Arable-Land, ſo that it becomes 
tough Clay. | 

It is Waſte for any Tenant to con- Avrable, 
vert Arable into Wood, or Meadow 
into Arable. 
be Puniſhment in Waſte is treble Puniſh- 
Damages, and Forfeiture.of the Place nent. 
walted. 

There is Voluntary or Actual Waſe, 
and Permiſſive Walte, 

An Action of Waſte lieth againſt a How the 
Tenant by the Curteſy, Tenant for. 4#ion lien. 
Life or Years, Half a Year, or Te- 
nant in Dower, by him that hath the 
Eſtate of Inheritance, in any of all 
theſe Cates before-mentioned. 

Bur Waſte doth not lie againſt a nne 
Guardian in Socage, but an Action of 
Account or Treſpals. 

Neither doth Waſſe lie againſt 4 Wage. 

Tenant by E/egit, Statute-Merchaut 
or the Staple ; but an Action of Ac- 
count after the Debt and Damages 


levied, 
Waſte 
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Waſte dvth not lie againſt a Te- 
nant at Will: But if ſuch Tenant 
voluntarily pull down Houſes, or cut 
down Timber- Trees, or the like; in 


this Caſe the Lord may have an Acti- 


Mor t- 
gagee. 


Joint. Te- 


nants. 


Repairs. 


Aion by 
whom, 


2 . 
Foinder. 


on of Treſpaſs againſt him, Co. 1 pax. 
Inſt. 54 

But againſt a Tenant in Mortgage, 
either an Action of Waſte or an Ac- 
count will lie againſt him, becauſe 
his Eſtate is conditional. Noy s Mas, 

33. 
1 If two or more Joint-Tenants or 
Tenants in Common, be in a Houſe, 
and one will repair the Houſe, and 
the other will not; in that Caſe, he 
that will repair it, may have a Writ 
de Reparatione facienda. 7 

If a Landlord covenant to repair 
the Houſe, and doth it not, in this 
Caſe the Leſſee may cut Timber 
growing upon the Ground and repair 
it, though he be not compellable 
thereunto, and ſhall not be puniſhable 
in Waſte for ſo doing. 

No Man can have an Action of 
Waſte, unleſs he have the immediate 
Eſtate of Inheritance; but ſometimes 


another ſhall join with him. Co Ee, 


1 par, Juſt. p. 53. 
As if a Reverſion be ted to 


Two, and che Heirs of the One, 


wy 
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they two ſhall join in an Action of 
Waite. 

In like Manner the ſurviving Co- 
partners, and the Tenant by the 
Curteſy ſhall join in an Action of 
Waſte. | 
. If a Tenant for Years commit 
Waſte and die, no Action of Waſte 
lieth againſt his Executors or Admi- 
niſtrators, for Waſte done before their 
Time. 

If there be two Copartuers of a Copart- 
Reverſion, and one of them dies, the vers. 
Aunt and. Niece ſhall join in an Acti- 
on of Waſte. Kiteh. F. 244. 

If a Tenant for Life commit Waſte, 3 
and after ſurrender his Eſtate, and 
the Leſſor accepts it; the Leſſee is 
diſcharged of the Waſte. 

If a Stranger commits Waſte upon Stranger, 
the Lands which one holdeth for Life 
or Years, the Tenant ſhall ſuffer for 
it, and is left to take his Remedy 
over, againſt him that did it. 

If a Landlord covenant to deliver nejvey of 
Timber out of the ſame Land to re- Timber, 
pair the Houſe let, and will not de- 
liver it, and for Defect thereof the 
Tenant will not repair it, but ſuffers 
the Houſe to fall down; this is Waſte 


in the | Tenant, and he is puniſhable 
for its 


But 
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Simile. 


|  Reverſion 
granted. 
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But if the Timber be to be taken 
out of the Lands, and be not deliver- 
ed, then the Tenant is excuſable if he 
ſufters the Houſe to fall, and no Action 
of Waſte lies bee him. 


If a ſingle Woman rent Lands and 
marries, and her Husband commits 
Walte and di-s, ſhe ſhall be puniſhed 
for this Waite done by her Husband, 
Idem. 


But if a Leaſe be made to a Man 


and his Wife, and her Husband com- 


mits Waſte and dies; in this Caſe, 
the Wife ſhall not be puniſhed for 
ſuch Waſte, unlels ſhe agree to the 
Eſtate. 

If a Woman be Tenant for her 
Life, and marries, and her Husband 


commit Waſte, and the Wife dieth, 
the Man is not puniſhable for this 
Waſte: But if a Woman be poſſeſſed 


of a Term of Years, and takes a Hul- 
band, who commits Waſte, and the 
Wife dies; here the Man is liable to 
an Action of Waſte, for the Waſte 
by him committed, becauſe he en- 
joyeth the Term of the Leaſe. Coke, 
1 par. Inſt. 54. 

If a Man 3 a Leaſe for Life or 
Years, and after grants the Rever- 
ſion for Years, the Leſſor ſhall have 


no Action of Waſte during the Years; 


for 
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for he himſelf hath granted away the 
Reverſion, in Reſpect whereof he is 
to maintain his Action. 

If an Action of Waſte be brought Leaſe de- 
and the Term end while it is depend- termined. 
ing, yet the Writ ſhall not abate: 

For although the Plaintift cannot re- 
cover the Place walled, yet he ſhall 
recover the treble Damages. h 

Likewiſe if one be Tenant for Ceftui 
Term of another's Life, and makes que vie, 
Waſte, and afterwards the C:/tu: que 
vie dies, here the Leſſor ſhall re- 
cover treble Damages, but cannot re- 
cover the Place waſted ; for that falls 
to him by the Death of the Ceſtui que 
vie. Co. 1 par. Inſt, f. 285. 

If Waſte be done in one Corner of What re- 
a Wood, that Place only which is 94 
waſted ſhall be recovered: But if it 

be done here and there about the 

Wood, then the whole Wood ſhall 

be recovered, or as much wherein 

the Waſte ſpar/im is done. Co. 1 Inſt. 


And ſo in Houſes, fo many Rooms 
ſhall be recovered wherein there is 
Waſte done. 

If a Man make Waſte in cutting Hedge- 
Trees which grow in Hedge-rows, oui. 
Which incloſe Paſtures, nothing ſhall 
be recovered but the Place waſted ; 

| that 
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Pleas, 


Surrender. 
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that is, the Circuit of the Roots, and 
not the whole Pallure; but if Trees 
grow ſcatteringly about the Paſture, 
then the whole Paſture is forfeited if 
they be cut. Prof. Reg. 654. 

It is a good Plea in Bar to a Writ of 
Waſte, to fay that the Houſe feli by 
a ſudden Tempeſt, although the Te- 
nant did covenant to repair it; but it 
is no Plea in an Action of Covenant. 

Tt is alſo a good lea in a Writ of 
Waſte, to ſay, that the Houſe was 
ruineus at the Time of the Leaſe 
making, and the Timber ſo putrified 
and rotten that it fell. 

It is alſo a good Plea, to ſay, that 
the Plaintiff had entred upon the 
Land; before which Entry no Waite 
was made; or that he ſurrendred, and 
the Plaintift did accept, before which 
Time no Waſte was made. 

If a Tenant doth Waſte, and after- 
wards Surrender, and the Leſſor a- 


| grees; yet the Leſſor may have an 


Abate- 


ment. 


Action of Waſte, and recover treble 
Damages. Co. 1 par. Inſt. f. 285. 

If an Action of Waſte be brought 
by Husband and Wife in Remainder 
in Special Tail, and the Wife dieth 
(the Suit depending) without Iſſue; 
in this Caſe the Writ of Waſte ſhall 


abate. 
If 
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If a Leaſe be made to hold to one Without 
without any Impeachment of Waſte, Impeach- 
the Leſſee may cut down Trees, and 8 85 
convert them to his own Uſe: But if 
the Words be, to hold without Im- 
peachment of any Action of Waſte; 
in this Caſe, if the Leſſee cut down 

Trees, the Leſſor may have them. 
Idem f. 220, 

If a Tenant for Life grant a Rent- Rent- 
charge, and after doth Waſte, and charge. 
the Leſſor recover in an Action of 
Waſte, he ſhall hold the Land charg- 
ed du;ing the Life of the Tenant for 
Life; but if the Rent were granted 
after the Waſte done, the Leflor ſhall 
then avoid the Grant made by the 
Leſſee for Life. Coke, 1 par, Inſt. 

227, 114. 

If a Tenant in Fee releaſe to his Releaſes. 
Tenant for Life all his Right, yet he 
ſhall have an Action of Waſte. Iden 
2 7 : 
And if a Tenant in Tail make a 
Leaſe for his own Liſe, yet he ſhall 
have an Action of Waſte. | 

But if there be a Tenant for Life, 
the Remainder to another in Tail, 
and he in the Remainder releaſe to 
the Tenant ſor Life all his Right aud 
State in the Land; he cannot aſter— 
wards have an Action of Waſte. 


It 
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Leſſee, 


Sudden 
Tempeſt, 
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If the Grantee of a Reverſion 


bring an Action of Waſte, the Leſſee 


may plead generally, that he hath no- 
thing in the Reverſion. 

If a Leſſee before his Term begin, 
enters into the Lands let to him, and 
do an Act which amounteth unto 
Waſte, the Leſſor ſhall not have an 
Action of Waſte for the ſame. 

None ſhall have Judgment to re- 
cover in an Action of Waſte, where 
the Waſte comes but to 12 d. or ſuch 
a ſinall Sum. _ 0 

If Waſte be done upon Lands let 
for Term of Years or Life, by one 
againſt whom the Leſſee can have no 
Remedy in Law for committing the 
fame Waſte, the Leſſee in ſuch Caſe 
is not puniſhable for the ſame by the 
Leflor, except there be a Special Co- 
venant in the Leaſe, that he ſhall not 
permit nor ſuffer Waſte to be done. 
Coke, 1 par. Inſt. f. 303. | 
If the Houſe be uncovered when the 
Tenant cometh in, it is no Waſte in 
the Tenant if he ſuffer it to fall down, 

The Riſing of a new Frame of a 
Houſe which was never covered, is 
no Waſte, If a Houſe fall by ſudden 
Tempeſt, or be burnt by Lightning. 
or deſtroy'd by Enemies, or the like, 


without any Default of the Tenant, 
| 2 of 
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or was ruinous at his Coming in, and 
fall down; this is no Waſte, 
And the Tenant may build the Repyird- 
ſame again with ſuch Materials as ing by Te- 
remain, and with other Timber grow- ants: 
ing upon the Ground; but he muſt 
not make the Houle any larger than it 
was, for if he do, it is Waſte. 

If a Tenant fix a Furnace, and not Renee, 
to the Wails nor Poſts of the Houſe, 
if he take it away within his Term, 
it is no Waſte, 

If a Tenant in Fee fix a Furnace in 
the Middle of the Houſe, the Heir 
ſhall have it, and not the Executors. 

If a Houle fall by a great Wind or 
Tempeſt, the Leſlor ſhall have the 
Timber, for it is no Waſte, and the 
Leſſee is not bound to build it up a- 

ain, 

Relief in Chancery for Waſte. Vide 
ailtea. 

Digging of Land by a particular Digging 
Tenant is Waſte. Dyer 361. Lit, Land. 
Rep. 295. 

But not if it be for bettering the 

Ground: Yet if a Copyholder build 
a new Houſe upon Part of the Land, 
it has been adjudged a Forfeiture ; for 
though the Land is bettered, yet it is 

in auother Kind. Id. & 22 H. 6. 
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ground. 


Plea. 


Special 
Plea. 


What | 
Waſte. 


Aion, 
awhen. 


Forfeiture. 
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A Leſſee of Land made it a Hop- 
ground, and it was adjudged Waſte. 
Lit. Rep. Ibid, Altho' one Acre now 
was better than three before ; but it 
was in another Kind. | 

To pull down an Houſe is Waſte; 
but if the Tenant build it up again 
before an Action brought, he may 
plead that ſpecially. 1 Mod. Rep. 94. 

To pull down a Malt-Mill, and 
build à Corn-Mill, it's Waſte. Idem. 
Co. Lit. 53. 1 Rol.507. 3 Rol. 815. 

If a Houſe could not be repaired 
without pulling it down, it mult be 
pleaded ſpecially. 1 Mod. Rep. 94- 

Waſte in the Houſe is Waſte in the 
Curtilage, and Waſte in the Hall is 
Waſte in the whole Houſe. Idem. 

To convert a Brewhouſe into Te- 
nements is Waſte alſo, altho' they be 
of greater Value. 1 Lev. 309. 

As is obſerved before, if a Tenant 


make Walte in cutting of Wood or 


Timber contrary to the Proviſoes, Ex- 
ceptions or Covenants in his Leale ; 
for ſuch a Breach the Landlord may 
bring his Action or Covenant befor? 
the End of the Term. 
Now Waſte is a Forfeiture, but if 
a Copyholder by Cuſtom hath been 
fined, or removed it, that proves that 
tis no Forfeiture; for where the Law 
ak g1V.s 
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ives the Lord another Recompence, 

the Lord will not make a Forfeiture ; 
And the Lord may purſue a Copy- 
holder with Amerciaments till he 
pluck up a Hedge, Lit. Rep. 267. 


Some Obſervatioas concerning the Ct: 


ting, Spoiliag and Stealiag of 0d. 


2 
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By the Stat. 43 El. c. 7. If any ſhall 43 El e.7. 


be convicted by his own Confeſlion, 
or by the Teſtimony of one Witneſs 
upon Oath, before one Juſtice of Peace 


or Head Officer, to have unla w fully &c. 


cut or taken away any Grain growing, 
robbed any Orchard or Garden, dig- 
ged up or taken any Fruit- Trees, bro. 
ken any Hedges, Pales or other Fen- 
ces, cut or ſpoiled any Woods or Un- 


| der-woods ſtanding and growing, or 
the like, or to have been Acceiſary 

| thereunto; he ſhall, within fach. 
| Time as the Juſtices or Head Officer 
| ſhall appoint, pay for the firſt Of. 
[fence to the Party grieved ſo much 
zs the Jultice or Head Officer ,ſha! 


let down: And in Caf the Party of- 


tending be not able to pay it, or do 
lit not according to Order, then the 
Offender is by them or either of 


them (reſpectively) to be committed 
to the Conſtable or other Officer of 
M the 


Cutting, 
Stealing or 
Speiling of 
V/oods, 
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the Place where the Offence was 
committed, or the Party apprehend- 
ed, to be whipp'd; and fo for every 
Oftence afterwards, and proved as 
aforeſaid, the Offender is to have the 
like Puniſhment of Whipping. 

If the Conſtable refuſe or neglect 
to whip the Offender, any ſuch Ju-i 
ſtice of the Peace or Head Officer 
may commit him to Priſon without 
Bail, till he whip or cauſe eo be whip- 
ped the Party oftending, as above 


declared. 


No Juſtice may execute this Sta- 
tute for Offences done to himſelf, ? 
unleſs he be aſſociated with one orf 
more Jultices of Peace, whom thei 
Oftence does not concern. ide the 
Statute 43 Eliz.c. 7. To which the 


. Statute 15 Car. 2. cap. 2. has added ö 


the following Proviſions, viz. 

Every Conſtable, Headborougb, , 
or other Perſon in every County, 
City, Town Corporate, or other 
Place where they ſhall be Officers 
or Inhabitants, ſhall have Power to 
apprehend, or cauſe to be apprehend- 
ed ſuch as they ſuſpect for having 0! 
carrying, or any Ways conveying Wy. 
any Burden or Bundles of any Kind of 
Wood, Underwood, Poles, or young 


Trees, Bark or Maſt of Trees, or any 
Gates 
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Gates, Stiles, Poſts, Pales, Rails or 
Hedge- wood, Broom or Furze. 
If any Perſon be ſuſpected to have 
any ſuch Woods, Underwoods, Cc. 
any Officer, by Warrant under the 
Hand and Seal of one Juſtice, may 
enter by Virtue thereof into the 
{ Houſes, Out-houſes, Yards, Gardens, 
or other Places belonging to ſuch 
E Perſons, and whereſoever they find 
ay ſuch, they may apprehend thoſe 
Perſons, and allo thoſe who are 
ſuſpected to have cut and taken the 
ſame, and carry them before a Juſtice 
of the Peace of the County, City, 
&c. and if he in whoſe Cuſtody ſuch 
Wood, Cc. is found, cannot give a 
ſatisfactory Anſwer and Proof to the 
Juſtice of his buying the ſame, he 
ſhall be deemed a Convict within the 
Statute 43 Eliz, The Forfeiture for 
the firſt Offence as the Juſtice ſhall 
appoint, not exceeding Ten Shillings, 
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For ſeiture. 


"Wand Commitment to the Houſe of 


Correction, or Whipping, for not 
performing the juſtice's Order; for 
the ſecond Offence, Houſe of Cor- 
"Wrection and hard Labour for one 
Month ; for the third, to be deemed 
an incorrigible Rogue. 

Buyers of ſuch ſtolen Wood may 
bse ordered to pay treble Value to 
M 2 the 
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nor is any Perſon tobe queſtioned for any 


ſpoil any Timber-Trees, Fruit-Trees 0 


fender to be apprehended, and final 
the Offender to Correction and hard L 
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the Owner, Cc. to be levied by Di. 
ſtreſs and Sale; and for want of ſuch 
Diſtreſs, Commitment to Gaol with- 
out Bail for a Month, where he is to 
remain at his own Charges. : 
Note ; No Perſon is to be puniſhed 
by thisStatute, that hath been puniſhed 
by any former Law for the ſame Offence; 


Oftence within this Statute, unleſs with. 
in 6 Weeksafter the Offence committed, 

Note allo, By a late Stat. 1 Geo. c. 48. 
If any Perſons ſhall maliciouſly cut ot 


other Trees, the Party damaged there 
by ſhall have Satisfaction from the In 
habitants of the Pariſh, and the ſame 'M 
to be viewed, and Damages and Col 
to be recovered as in Caſes of Hedge 
and Dykes overthrown in the Nighl 
by the Stat. 12 E. 1. And any two [uf 
ſtices where the Offence was, or th 
Seſſions may on Complaint of any Ia 
habitant or the Owner, cauſe the Off 


determine the Oftences, and comm. 


bour for three Months Sans Bail, andt 
be publickly whipp'd once a Month. 
And if any ſhall maliciouſly fet on Fir 
any Woodor Underwood or Coppice, | 
ſhall ſuffer as a Felon by the ſaid Statute 
CHAN 
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e H A P. VII. 


© The Doctrine concerning Com- 
mon of Cattle, &c. betweess 


MM Landlord and Tenant. 


Ommon fignifieth, in our Com- Common, 

ö mon Law, that Soil or Water, what. 
WM whereof the Uſe is common to this 
or that Town or Lordfhip; as Com- 
mon of Paſture, (termed Communia 
Paſture.) Brat. I. 4. c. 19 & 40. 

Common of Fiſhing, Communia Piſcariz, 
Piſcarie. Id. 1.2. c. 34. 1 

Common of Turbary for digging Turba- 
of Turves, Communia Turbariæ. Id. riæ. 
J. 4. b. 41. | 

Common of Eſtovers, Communia Rſlove- 
Eſtoveriorum. Kitch. f. 94. See Eſto- riorum. 
vers in Tabula. 

Again, Common is divided into, Diviſion 
1. Common in | Groſs; 2. Common into three. 
Appendant, and Common Appurte- 
ant; 3. Common by Reaſon of Vi- 
inage or Neighbourhood. Vide Co. 
it. 121. 4. „5 
Now Common in Groſs is a Li- 1. Common 
erty to have Common alone, (that in Groſs. 
A without any Land or Tenement 

| M 3 in 
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in another Man's Land) to himſelf 
for Life, or to him and his Heirs, 
and it is commonly paſſed by Deed 
of Grant or Specialty. O/d Nat. 
Brev. 31 & 37. Cowel's Interp. ve, b. 
1 Common. 
2. Common Mr, Cowel further ſays, That Com- 
a Free mon Appendant and Common Ap- 
an > purtenant are in a Manner confound— 
| purtenant. ed, as appears by Fitz. Nat. Bren. 
f. 180. and are defined to be a Liber- 
ty of Common appertaining to, or 
depending of ſuch and ſuch a Free- 
| hold; yet MKitchin, fol. 94. ſeems 
Difference to make this Difference, That he 
#nto Com- which hath Common Appurtenant, 
_— bath it without Limitation of this or 
e that Kind of Beaſts; but that thi; 
again is controlled by Dyer, f. 70. . 
Numb. 19. And that he who hath 
Ad Com- Common Appendant, hath it but for 
mon 4p. Beaſts Commonable, as Horſes, Oxen, 
pendants Kine and Sheep, being accounted fit 
teſt for the Ploughman, and not of 
Goats, Geeſe and Hogs. Whereupon 
the Author of the New Terms of tb 
Law addeth another Ditterence, which 
Another is, That Common Appurtenant may 
Difference. be ſevered from the Land wherevnto 
*ris appurtenant, but not Common 
appendant. 


The 
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The Original of Common Ap- Original of 
pendant is expreſſed in 4 Lib. Cv. 2 
Rep. F. 34. to this Purpoſe: Vi. That e 
when a Lord enfeoffed another in 
arable Lands to hold of him in So— 
cage, as all Tenure in the Beginning 
(according to Littleton) was; The 
Feoffee, to maintain the Service of his 
Plough, had Common in the Waſte 
of his Lord for his neceſlary Beaſts 
to gain and compoſt his Land, and 
that for two Cauſes: One, for that Tivo Car 
(as then it was taken) it was tacitly ſes 
implied in the Feoftment, by Reaſon 
the Feoffee could not gain or com- 
poſt his Land without Cattle, and 
Cattle could not be ſuſtained with- 
out Paſture, and ſo by Conſequence 
the Feoffee had, as a Thing neceſ- 
ſary and incident, Common in the 
Waſtes and Land of the Lord. The 
ſecond Reaſon was, for Maintenance 
and Advancement of Tillage, which 
is much regarded and favoured in the 
Law. ST 7% 
Common for Cauſe of Vicinage ; 
or Neighbourhood, is a Liberty 4 N 
the Tenants of one Lord in one of Vi-i- 
Town have to Common wich the Vage. 
Tenants of another Lord in another 
Town: Which Kind of Common. 
they that challenge may not put 
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their Cattle into the Common of 
the other Town, for then they are - 
diſtrainable; but turning them into 
their own Fields, if they fl:ay into 
their Neighbour's Common, they 
| muſt be ſuffered. See the Terms of 
F the Law, and Cow. Inter. verb. Com- 
mon. 
There ei- That if there be Common by Rea- 
her ineicſe. ſon of Vicinage between two Ma- 
nors Time out of Mind, &c. yet one 
may incloſe againſt the other. Co. 
Lit. 122. 4 Co. 38. b. So it's ſaid, if 
he ibcloſes any Part of his Commen, 
Privileges the Common pur Cauſe de Vicinnge is 
of a Copy- gone, But in ſuch a Caſe, if the 
bolder. Lord of one Manor incloſes, he ſhall 
not bind a Copyholder of the ſame Ma- 
nor, but that he may have Common 
for Cauſe of Vicinage as he had before. 
Mic. 3 Jac. ia Banco, per Hobart, 
Je Cattle Where there is Common for Caule 
oz2lt ro of Vicinage between two, yet one 
efcape cannot put his Cattle into the Land 


3 of the other, but they ought to eſcape 
fa there of themſelves by Reaſon of the 
_—_ Vicinity, for this is but an Excuſe of 


the Treſpaſs. Co. Lit. 122. | 
IVhether a Tt was ſaid, That every Common 
Preſeripti- ſor Cauſe of Vicinage, is a Com- 
| & eng 40 mon Appendant, and that a Man 
|  Vicinagii, for ſuch Reaſon need not l 
u 
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but that it is ſufficient to ſay, That 
he and all thole whoſe Eſtate, Cc. 
have uſed to intercommon Cauſa Vi- 
cinagiiz but yet it's doubtful, and 
13 H- 75.13. b. there is a Preſcription 
for Common Cauſa Vicinagizt. And 
in Poph. 201. dubitatur, whether ix 
was ſufficient that he and all the Oc- 
cupiers of, &c. have had, Cc. 
Reſolved per Cu,. 


249 


That if there be Common for }here one 
Cauſe of Vicinage between the Towns of the Come 
of A. and B. and 4. bath fifty Acres ont os 


of Common, and B. hath an Hundred u 
cres, 


and 


Acres of Common, the Inhabitants % ober 
of A. cannot put more Cattle into 100, 


their Common than the fifty Acres 
will depaſture, without any Regard 
to the Common of B. for the Origi- 


nal Cauſe of. this Common was not 


the Profit of either Town, but to 


prevent Suits in open Countries for 


reciprocal Eſcapes from one Field into 
the other. 7 Co. 5. b. 


As for Shack in the County of Shack. 


Norfolk (which is a Sort of Common 


tor Cauſe gf Vicinage) and the Com- 


mencement thereof, vide 7 Co. 5. 
Before we fee farther into Com- 

mon Appendant, Oc. it will be con- 

venient to inquire after the Common 


of the Lord. 
M 5 For 
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For Common as Lord. 


For Com- The Lord of the Manor ſeiſed of 


700 as the Waſtes in which the Tenants 
ord. have Common, may, it's faid, feed 
the Common by Part or all, of com- 
mon Right without Diſturbance, 18 
E. 3. 43. 18 Af]. 4. But whether the 
Lord by Preſcription may be reſtrain— 
ed to a certain Number, vide 2 Rol. 

Abr. 267. Pla. 2. | 
Upon a If the Owner of the Soil grants to 
Grant ſans another Common without Number 
Number. there, yet the Grantee cannot uſe 
the Common with ſo many Cattle, 
that the Grantor ſhall not have ſuf- 
ficient Common for his Cattle. 12 #. 
8. 2. Bridgm, 5. 1 Roll. Rep. 365, 
1 Saund. 345. Co. Lit. 122. a. 1 Roll. 
Ar. 290. FE 4:7 | BR 
Upon So where a Man claims Common 
Claim by without Number by Preſcription or 
Preſcrid- Cuſtom, ſor it is againſt the Nature 
55 of the Word Common to exclude 
the Owner of the Soil, and it was 
implied in the firſt Grant That the 
Owner of the Soil ſhould take his 
_ reaſonable Profit there. Co. Lit. 122. 

2 Roll. Abr. 265. Letter L. 

Where And tho* per F. N. B. 125. D. Com- 
Lord may mon without Number is not admea- 
aiftrain. = ſurable; 


Ch. 7. Landlozds and Tenants. +251 
ſurable; yet if the Commoner ſur— 
charges it, the Lord may diſtrain. 
Vide 1 Saund. 345. | 

The Lord by Preſcription may May ag 
agiſt the Cattle of a Stranger in the Carz/e. 
Common; but without Preſcription 
he cannot. 30 E. 3. 27. 

He may licenſe a Stranger to put May li- 
in his Cattle, if he leaves ſufficient cenſe * 
Common for the Commoners. 2 Mod. * 
6, 7, 275. 

And it A. grants Common to B. u noe 
in a certain Place, 4. cannot after defeat bis 
wards erect a Rick there; for by the 9wnGrant, 
Grant the Cattle of B. are to range | 
over the whole Place without Re- 
ſtraint, and it ſhall not be in the 
Power of A. to deicat his own Grant. 

Cro. Fac. 271, 272. int! Farmer & 
Hunt. Vide Telv. 201, 202. | 

If the Lord alien in Fee the Soil If be alien 
where the Common is to be taken, “ Fee. 
ſaving his Power of Feeding as Lord, Saving, 
he ſhall have Common there as Lord. &c. 

1 „ 2 ny 

And if the Lord, without any Sa- If he alien 
ving, aliens the Soil where the Com- wirbt 4 
mon is to be taken, his Common e. 
as Lord is gone by the Feoffment; 
but the Alienee of the Soil may feed it 
as the Lord might have done before: 
tor 
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For that this Common is given, be— 
cauſe it is in his Soil where the Lord 


has it, and not becauſe he is Lord. 
Ibid. 3 | | 


Of Common Appendant. 


That Common Appendant is of 

Common Rigbt. 26 H. 4. 
Appendant That 'tis not Common Appendant, 
Time cut unleſs it has been Appendant Time 
of Mind. out of Mind. 40 Ed. 3. 10 b. Keith. 
129. b. Bro. Com. 16. 5 Af. 2. For 
ſuch Common cannot be created at 
this Day. 5 Ag. 9. Fitz. Alfize 134. 

26 H. 8. 4. 

AH the That Common Appendant may be 
Tear ſa- through all the Year, ſaving a certain 
weng, Kc. Time, at what Time the Lord feeds it. 

27 E. 3. $6. b. 
Limited Alſo it ſeems, that Common Ap— 


pon Con pendant may be limited upon Condi- 


an.: tion, 37 M. 6. 34. Fitz. Treſp. 85. 
Br. Common 13. 

Unlimited, That Common Appendant may 

dec. be unlimited; ſo u,“, did he pays 

So tam ſo much; fo tam diu as he fhall be 

diu, &c. living upon ſuch a Houſe to which 
the Common is Appendant. /bid. 
UT fupra. | 


S0 
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So Common Appendant may be to After Corn 
Common after the Corn is ſevered till owes 
it is re-ſowed, 37 H. 6. 34. And if "OY EY 4 
Part only is re-ſowed, he may Com- 4 
mon in the Reſidue. Telv. 185. 2 ö 
Brownl. 189. Br. Common 13. 

So it may be to Common in the After Hay 
Meadow after the Hay carried, till 2 
Candlemas. 17 Elix. 3. 26 b. 34. 88 

So it may be to Common in the 

Paſture from the Feaſt of St. Auguſtin, . 
to All Saints, &c. Ibid. 
So it may be to Common two Years For two 
after the Corn cut and carried away, Tears af- 
till it is re-ſowed, and every third 2 
Year per totum Aunum. 22 Af. 12 
Vide 1 Saund. 343, 344. 

That a Man may have Common 1» wo 
Appendant for thirty Cattle in one Places. 
Place, and to the ſame Land, Com- 
mon Appendant alſo in another Flace 
for Part of the ſaid Cattle, and fo 
may take it where he pleaſes. 17 Ed. 

3-34 b. 

That a Man may preſcribe for Until 
Common in certain Lands from the Land re- 
Time the Corn is ſevered, until the _ 7 
Land ſhall be ſowed again by the Aſ- — 
ſent of the Commoners ; for by the 
Law the Owner cannot plough where 
another hath Common. 1 Leon. 73- 
int Huus and Molineux. 


8 
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For two 
Geldings 
zN T1000 
Acres. 


To what it 
may be Ap- 
pendant. 
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So a Man may preſcribe for Paſty- 
rage for two Geldings in a thouſand 
Acres of Meadow, from the firlt 
Day of May, till the Graſs be there 
cut and made into Hay; for being 
in ſo great a Quantity of Land, the 
Going of two Geldings there cannot 
ſo defoul or d:bruiſe it, but that Hay 
may well be made thereof, Co. 
Fac. 37. int Sir John Thomas and 
Laſſels. 

It ought to be Appendant to ara- 
ble Land, but not to other Land 
which is not arable, nor to a Houſe: 
Neither can it be Appendant to Land 
which is approved within Time of 
Memory out of the Waſte of the 
Lord: Neither can Common of Tur- 
bary be Appendant to Land, 26 H. 8, 


44. 5 Af. 2.9. Br. Com. 13, 16. Fitz. 


For what . 
Cattle. 


Aſſixe 134. 

Alſo it ought to be for ſuch Cattle 
as plough his Land (to which it is 
Appendant as it ſeems) and compeſter 
it, viz. Horſes and Oxen to plough 


the Land, and Cows and Sheep to 


Wat not. 


4 


compeſter it. 37 H. 6. 34. Br. Com. 
13. Com. Lit. 122. 

But he may not uſe it with Goats, 
Geeſe, or ſuch like, for theſe are 
not neceſſary to do, ut ſupra. 37 H.6. 
34. Br. Com. 13. | 


And 
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And therefore a Preſcription to Not for al 
have Common Appendant for al] 28 
manner of Cattle is not good, becauſe ages ay 
it comprehends Goats, Geele, and 
ſuch like; but this is Common Ap- 
purtenant. 37 H. 6. 34. Br. Com. 13, 

14. 1 RC J. Abr. 401. pl, 2. 

Again, the Common is admeaſu- Common 
rable according to the Quality and admeaſu- 
Quantity of the treehold, to which rable. 
he claims to have this Common Ap— 
pendant. 37 H. 6. 34. Br. Com. 13. 

Vide poſtea concerning Admeaſure- 
ment. . 

ix. For all thoſe which are Levant Fr bor 
and Couchant upon the Land, 15 Ed. mary Cat- 
4 31. b. 11 MS. 12. Br. Com. 8. . 
And per Noy 3o. dubitatur, what Cat- 
tle ſhall be Levant and Couchant ; but Levant? 
there ſaid, That the Chief Jullice 4nd Cou- 
in the Circuit held, for fo many Cat- Bans. 
tle as the Land to which, Cc. may 
maintain in the Winter, fhall be ſaid 
Levant and Couchant. Vide 1 Vent. 

54 And that ſo many Beaſls may be What ſpa 
ſaid Levant and Couchant upon a bei, Le- 
Houſe as may be tied there, and are 8 ang 
uſually to be maintained in the Houſe, — 
2 Brownl. 101. But per Vuugh. 253. 
in a common Intent, Cattle cannot bg 


Levant upon a Meſſuage only. 
That 
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By Inha- That he who claims Common by 
wan Fa Force of a Preſcription, as an Inhabi- 
OO tant of a Town, ſhall have no other 
Cattle to Common there, but what 
are Levant and Couchant within the 
ſame Town. 15 E. 4. 32. b. Br. Com. 
8. for there is no Diverſity between 
this and Common Appendant. See 
after. 
May be li- That Common Appendant may 
mited. by Uſage be limited to any certain 
Number of Cattle. 17 E. 3. 27. 
34. b. 
By whoſe Generally the Commoner cannot 
Cattle. uſe the Common but with his own 
proper Cattle. 11 H. 6. 22. b. Fitz. 
Com. 3. Br. 47. 22 Af. 84. Br. Com. 
40. Fitz. Aſſiſe 228. | 
By borrow- If the Commoner hath not any 
ed Catile, Cattle to manure the Land, he may 
borrow other Cattle to manure it, 
and may uſe the Common with them, 
for by the Loan they are in a manner 
made his own Cattle. 45 E.3. 26. 
11 H.6. 22. b. 14 H. 6. 6. b. 22 Af. 
84. Br. Com. 5, 14, 406. Br. Seiſin 5. 
Fitz. Com. 3, 47. Fitz. Treſ. 33. Fitz. 
- AJ. 228. | 
May mt He cannot agiſt the Cattle of a 
agiſt, & e. Stranger. 11 H. 6. 22. a. 11, b. 22. 
| Af. 84. Fitz, Com. 3. Br. 40, 47. 
Fitz. Af. 228. 


if 
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If he takes the Cattle of a Stran- Strangers 
ger to fold, and folds them accord- ag 777 
ingly, being Levant and Couchant * 
upon the Land, he may uſe the Com- 
mon with theſe Cattle, for he has a 
ſpecial Property in them for the Time. 

Mich. 10 Car. B R. int” Jaſon and 
Hellyard, per Cur”. . 

Where Common is grantable over or Grantable 
not. Vide Roll. Abr. 46. pl. 15, 16. 

If a Man as Inhabitant of a Town, TponClaine 
claims Common for all manner of Cat- as an In- 
tle in a Place, and claims the Com- VLabitant. 
mon by reaſon he is an Inbabitant 
there, he ſhal! have no other Beaſts 
to Common there but thoſe thar are 
Levant and Couchant : And if a Man 
grants ſaus Number, the Grantee Grant ſans 
cannot put in ſo many Cattle, but ſo Number. 
that the Grantor may have ſufficient 
Common in the ſame Land. 12 H. 8. 
2,15 E. 4. 3 5 3 e 

That a Man may preſcribe to have By reaſon 
Common for all manner of Cattle by f Mar's 
reaſon of his Perſon. 15 E. 4. 33. Br. Perſon. 
Com. 8. Vid. 1 Roll. 366, 398. Br. Com. 48. 

But if a Man claims Common by Void, not 
Preſcription for all manner of Com- ſaying Le- 
monable Cattle in the Land of ano- ant and. 
ther, as belonging to a Tenement, this Concoants 
it's ſaid is a void Preſcription, be- 
cauſe he does not ſay it is for Cattle 

Levant 
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Levant and Couchant upon the Land 
to which he claims it to be Appur- 
tenant, for a Man cannot have Com- 
mon ſans Number Appurtenant to 
Upon Com- Land; and when he claims the Com- 
mon ans mon for all Cattle Commonable, and 
Number. does not ſay for Cattle Levant and 
Couchant upon the Tenemcnt, this 
fhall be intended Common ſans Num- 
ber, according to the Words; for 
there is not any Thing to limit it, 
What ſhall when he does not ſay for Levant 
be ſo in. and Conchant; adjudged in Error, 
tended. int Cobham and White, Mich. 14 
Car. Rot. 403, 404. 15 5 
Helped af- Said to be nought upon a general 
ter Verdict. Demurrer, but that is helped after 
Verdict. Int” Cheadle and Miller. Vide 
1 Lev. 196. 1 Saund. 227, 346. 1 Vent. 
164, 165. 1 Mod. 6, 7, 75. 3 Mod. 
162. Co. Ent. 656. Cro. Fac. 44. 
Need not But if a Man preſcribes for Com- 
ſay Levant mon for a certain Number of Cat- 
_ 1 8 tle, as belonging to certain Land, he 
need not ſay Levant and Couchant. 
2 Mod. 185. See the Diverſity ad- 
judged, and 1 Roll. Abr. 401. pl. 4. 
1 Vent. 163. 1 Mod. 75. Cro. Face 27. 
In Groſs by It is doubted whether a Corpora- 
2 Corpora- tion may preſcribe, That every Bur- 
4 geſs of the ſaid Corporation hath 
Time out of Mind had Common 


in 
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in Groſs ſans Number in a certain 
Place for all their Cattle, int Miller 
and Spatemay. 1 Saund. 345, 346. 
And that the Chief Juſtice poſitively 
ſaid, There could be no Common Not ſans 
in Groſs ſaus Number. Vide 1 Mod. 6, Number. 
7. dubitatur. | : 
But 2 Jones 115. 2 Lev. 246. in an How the 
Action between the ſame Parties for Preſcripti- 
a Diſturbance in the Uſage of the 97 ought 1 
Common, it ſeems to have been ad- 
judged a good Preſcription, Jide 
Hard. 111. Yet vide Co. Lit. 122. 
this is one of the Commons there 
enumerated: And 3 Mod. 290. argu- 
endo admitted, but ſaid, The Pre- 
ſcription muſt not be laid to be ad 
libitum ſuum. Et vide March 83. [ 
; Preſcription for Common Omni Tem- In a Foreſts | j 


pore anni in a Foreſt, &c. and it 1 
was not found to be a Foreſt. Hard. ; 
87 4 


If in a Bar to an Avowry for Da- Pro om- 
mge-feaſant, the Defendant preſcribes nibus E- 
for the Common in the Place where, S 
c. pro omnibus Equis, &c. and fo ju- ings. 
ftifes the putting in his Gelding 

there; this is a good Plea, for E- 

quus is a general Name, and com- 

prehends Geldings as well as Horſes, 
and Geldings in common Speech 
are called. Horſes, but for Mares it 

is 
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is not fo adjudged. Cro, Elix. 798. 
int” Stapleton and Morſe. 
Common If in Bar of an Action of Treſpaſs 
claimed by the Defendant pleads, that he, and 
J Poi, all thoſe whoſe Eſtate he bath in the 
rage, yr Manor of M. have Time out f 
| Mind had Paſturage for two Geid- 
ings in the Place where, and ſo ju- 
ſtifies, this is a good Plea ; for ſuch 
Common may be claimed by the 
Name of Paſturage; adjudged. ' Cro. 
Eliz. 27. inter Sir John Thornhill and 
Laſſels. | | 
Preſcriptil- If a Man in Bar to an Avowr 
on for Com- for Damage-feaſan: preſcribes, That 
Magnis he and all thoſe whoſe, Cc. have 
Averiiss had Common pro Magnis Averiis (for 
| great Beaſts) in the Place where, 
c. and fo juſtifies his putting in 
the Geldings to uſe the Common ; 
this is a good Plea: For Magna A- 
veria may well be intended Horſes 
Oxen, Kine, or ſuch other Beaſts 
of theſe Kinds which are Common- 
able, and by the common Phrale of 
People are well known amonegft them, 
and there needs no Averment that 
the Gelding was one of the Magna 
Averia ; adjudged. Cro. Jac. 508. int 
Standred and Shoreditch. 


But 
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But whether a Man may preſcribe Magna 
for Common pro Magnis Averiis, Viz. 3 
pro Bidentibus, &c. 1 Saund. 227. 5 
dubitatur. And the Chief Juſtice ſaid, 

Sheep were great Beaſts in reſpect of 
Conies, &. 

Vide 2 Roll. Rep. 173. where the Sheep and 
Caſe of Standred, is adjudged, and Tearlingi. 
there ſaid, That all manner of Cat- 
tle, except Sheep and Yearlings, ſhould 
be called Magna Averia. 

If a Man hath Time out of Mind mem 
had Common of Eſtovers in a cer- Appurte- 
tain Place to be burnt in ſuch a ant of E- 
Houſe, and to mend the old Houſes Hovers. 
and old Hedges; this is not Com- 
mon Appendant, but Appurtenant. 

11 H. 6. 1. 5. 

And if a Man and his Anceſtors, 45 appur- 
and all thoſe whoſe Eſtate he hath tenant to 
in a Houſe, have had Common for © Houſe. 
two Beaſts in a certain Place; this 
alſo is not Appendant, but e 
nant. 11 K 6. 2. 

Upon a Grant of 8 by a Grant by 
Deed of Bargain and Sale of Bl/ack- Deed, how 
acre, which Deed is afterwards in- Appurte- 
roll'd; this was held a good Com- 2 by 

eference, 

mon Appurtenant to B. although the &. 70 an 

| Grantee had nothing in the Land at after Act. 
the Time of the Grant; and though 
it ſhall not relate to ſettle the Eſtate 
in 
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in him ab initio, inaſmuch as this has 
Reference to the Bargain and Sale, 
and to the Eſtate which he had by 
Force thereof. Mich. 15 Jac. B. R. 
inter Gawen and Stacy. 

To an aſter And ſo it is where the Grant of 

Purchaſe. Common had Reference to that which 
a Man ſhould afterwards purchaſe ; 
for it is not neceſſary that he ſhould 
have the Land at the Time of the 

Grant. bid. 5 

To the In- So if a Man bargains and ſells Black- 

rolmem of acre to B. and after before the Deed 

4 Deed: is inroll'd, by another Deed grants a 
Common to the ſaid B. for all the 
Cattle which ſhould manure and eat 
the ſaid Blackacre, and after the Deed 
is inroll'd ; this ſhall be a good Com- 
mon Appurtenant to the ſaid Black- 
acre; and the Court ſaid it ſhould be 
ſo without any Help of Relation. 
Int eaſdem Partes ut ſupra. 

To a con- So where a Man grants to B. 

zingent Common for all his Cattle which ma- 

Eſtate. nure Blackacre, and after he purchaſes 
it; this was faid to be a good Com- 
mon Appurtenant to this Acre upon 
a Contingent, though he had nothing 
in it at the Time, &c. int' eaſdem 
Partes ut ſupra; but here is made 
a Omuzre, inalmuch as the Grant 


had no Reference to a future Pur- 
+ | chale. 
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chaſe. Vide 1 Roll. Abr. 400. pl. 
6 
H. ſeiſed in Fee of a Waſte called 75 Land in 
M. Heath, granted to the Prior of S. another 
and his Tenants in S. Common in Place. 
N præd', Habend to them and their 
Succeſſors as Tenants in Fee; and 

this was ſaid to be Common Appurte- 

nant to the ſaid Land which the Prior 

had in S. aforeſaid, for that it could 

not be a Common ſans Number, but 

referred to the Land. Inter Sacheverel} 

and Porter, 1 Roll. Abr. 400, pl. 7. 

Cro. Car. 482. 1 Jones 297. Adjudged 

upon a ſpecial Verdict. 

One granted to another a certain Common in 
Aſſart with Common of Turbary, as Graff. 
belonged to two Hides of Land, with 
the Appurtenances in D. and this was 
ſaid to be a Common in Groſs, being Grant de 
a Grant de Novo, not by Preſcription, Novo. 
and not Appurtenant to the faid 
Aſſart; adjudged, 5 AY. 9. Fitz. 

Aſſize 134. | 

If A. as Appurtenant to a certain Common 
Meſſuage, and twenty Acres of Land, e*tinguifh- 
hath Common in the Land of B. arbor ha 
and after B. enfeoffs A. of the ſaid 
Lands, in which, Oc. by which the 
Common is extinguiſhed; and af- 
ter A. releaſes to B. the ſaid Meſſuage 
and twenty Acres of Lands, with all 

| Com- 
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"Averment 
of Uſer. 


So of a Co- 
pybold that 
eſc heats, 
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Commons, Profits and Commodities 


thereunto appertaining, or occupied, 
or uſed w 


th the ſaid Meſſuage: This 


is faid to be a good Grant of a New 


Common for the Time. Trin. 39 


Eliz. int” Bradſhaw and Eyre. Cro, 
Elix. 570. E 

But becauſe it was not there aver 
red, that this Common was there— 
with uſed at the Time of the Leaſe, 
it was adjudged againſt the Defen- 
dant who claimed the Common. 

So if a Copyhold Meſſuage eſ- 
cheats, to which before Common in 
the Demeſne of the Lord did belong, 
and the Lord by Deed grants it by 


the Name of a Meſſuage, &c. and 


Mood not 
Appurte- 
nant to fe I I . 


of whatſoever Common to the faid 
Meſſuage belonging, ec. or with the 
ſame. uled. 2 And. 168, Cro. Eliz. 
794. 

If a Man preſcribes to have Com- 
mon of Eſtovers to his Freehold, ſcil. 
a Houſe, he cannot preſcribe. to ſell 
the Wood, for this cannot be Appur- 
tenant. 11 Z.6.11. b. Vide No) 145. 
but muſt ſhew they are to be burnt 


or ſpent in the Houſe, 1 Sid. 354 


but he may preſcribe- to build new 
Houſes, Cro. Fac. 25. 


4 80 
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So a Man may preſcribe to have But to 
as much Turf. yearly as two Men can burn, Kc, 
dig in one Day. 1 Lev. 231. . 

A Man may preſcribe to have Com- Common 
mon Appurtenant to a Manor for all 4ypurte- 
manner of Cattle. 14 H. 6. 6. b. and 2 
it is noted to be there ſaid, Common 
Appendant, which cannot be. Vide 
1 Roll. Abr. 401. Let. M. pl. 2. Fitz. 

Treſ. 33. Br. Com. 14. 

S0 a Man may preſcribe to have So tm 4 
Common Appurtenant to his Free- Heebeld. 
hold for all manner of Cattle. 20 AY. 

8. Br. Com. 41. « | | 

A Man may preſcribe that he and 7; 4 Fild- 
all thoſe whoſe Eſtate he hath in the Courſe jor 
Manor of D. have uſed to have a 329 Sheen. 
Fold- Courſe, ſcil. a Common of pa- 
iture for Sheep not exceeding three 
hundred, in a Field, ſci/. C. Field, 
as Appurtenant to the ſaid Manor; 
| tho' he does not preſcribe to have 
them Levant and Couchant upon the Levan 
laid Manor, there being a certain and Couch- 
Number limited. Mich. i 1 Car. B. R. ant. 
int Day and Spooner. Vide ante for 
how many Cattle. Term. Mich. 6. 

Car. Rot. 183. _ 

That a Man may preſcribe to have p gs, 
Common Appurtenant for his Cattle Goats, &c. 
not Commonable ; as Hogs, Goats, 
and ſuch like. Co. Lit. 122. 

0 5 That 
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At every That a Man: may preſcribe to have 
'Seaſon. Common Appurtenant to his Freehold 

for all manner of Cattle, at every 
' Seaſon of the Year ;. adjudged, 25 A. 

8. Br. Com. 41. 
r Hugs That a Man may preſcribe to have 
Levant, Common Appurtenant for Hogs Le- 
ce. vant and Couchant pen fuch Land, 
Mich. 5 Jac. at Cur”, 


How Common Appurtenunt may be uſed, 


How he He that hath Common Appurte- 
may not nant, cannot agiſt the Cattle of a 
agift. Stranger. 13 Ed. 3. 37 
May boy- But he may borrow Sheep of ano- 
row Sheep. ther to compeſter his Land, and with 
theſe he may uſe the Common. 14 H 
6, Fitz, Treſp. 33. Br. Com. 14. ; 
Withwhat That a Man may uſe a Common 
Cattle, Appurtenant to his Manor with Cat. 
tle that are for his Houſhold. Id 
Fide 1 Roll. Abr. 401. Let. N. pl. 25 
3 J 
Hat net. But he cannot uſe the Comer 4 
with Cattle that are to Th Ibid, : 


of Common in Ons. 


Vet from Common Appetidant” cannot be N 
Vomme made Common in : Groſs, for this | 


pen for Cattle Levine upon the Land, to 
. P ' whit 


which, c. and therefore it cannot 

be ſcvered without Extinguiſhment. 

9 E. 4. 39. 26 Hen. 8 3. Cro. Car No Seve 
| 542. That it may not by Grant be ante. 

| ſevered from the Soil. 

| So Common Appurtenant for Cat- Not fron: 

| tle Levant and Couchant upon the e 

Land, cannot be made in Groſs for N 

| the aforeſaid Cauſe. Nevil 384. 19 

H. S. 33. 6 Br. Com. 33. But that 

| Common Appurtenant for a certain 

| Number of Bealis inay be granted May be 

| over. Cro. Fac. 14. per Cur” adjudged granted 

that it could not by Grant be ſever- der 

ed from the Land, becauſe he had it 

only ſub modo, vi x. for Beaſts Levant, 

[c. 

If A. and all thoſe whole Eſtates he May is 
bath in the Manor of D. have had Gro; by 4 
Time out of Mind a Fold Courſe, ſci/, Grantover. 
Common of Paſture, for any Number 
| of Sheep not exceeding 3oo, in a cer- 

tain Field, as Appurtenant to the ſaid 

Manor; he may grant over this 

Fold- Gi to another, and ſo 
make it in Groſs, becauſe the Com- 

; on is for a certain Number; and For a cer- 
by the Preſcription, the Sheep are f Num- 
not to be Levant and Couchant up- Ws 

" on the Manor: But it is a Common 

1 for ſo many Sheep Appurtenant to 

the Manor, which may be ſevered 
all | | N 2 from 
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Whihmay from a Manor as well as an Advowſon 

be ſevered. ithout any Prejudice to the Owner 
of the Land where the Common is to 
be taken. Mich. 1x Car. B. R. int 
Day and Spooner. Cro. Car. 432. 1 
Jon. 375. 1 Roll. Abr. 432. pl. 4. 
intr. Mich. 6 Car. Rot. 183. 

May be But there the Caſe was whether 

granted it might be granted over with Parcel 

wr oe of the Manor, and ſo ſhould be Ap- 

| purtenant to this Parcel? And it is 
adjudged in Banco, that it ſhould: pals 
as Appurtenant to this Parcel, and ſo 
held per Cur in B. R. 

For what That a Man may preſcribe to have 

Cattle. it for ali manner of Cattie. 15 E. 
4+ 33» 

Not of a The Grantee of Common for a cer- 

Stranger. tain Number of Cattle, cannot Com- 
mon with the Cattle of a Stranger. 
18 E. 4. 14. 6. 

Upon the If a Lord licenſes a Stronger to put 

 Load's Li- his Cattle into the Common, this 

n, ſha!l be intended of Commonabie 

Cattle only, and not of Hogs. 2 Mod. 

7. but if the Licence be for a parti- 

cular Time, tis otherwiſe. Lid. 

If in an Action of Treſpaſs brought 
by a Commoner againſt a Strange 
for putting bis Cattle into the Com 
mon, whereby he could not bave 


Common in fo large a Manner; 4 
the 
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the Defendant pleads a Licence from pleading 
the Lord to put his Cattle there, but © Licence, 
does not aver there is ſnſhcient Com- Saficienr 
mon left for the Commoners. This is ft. 
no good Plea; though it may be ob- 
jected, the Plaintitt may reply there- 
unto, yet being the very Gilt of the 
Action, the Defendant ſhould have 
pleaded thereto: Adjudged int' Smith 
and Feverel. 2 Mod. 6. $0100 

But in an Action againſt the Lord, Mvſt ben 
the Plaintiff muſt particularly ſhew the ur- 
the Surcharge. = charge. 

If a Commoner have no Cattle, he By  oloſe 
cannot agiſt the Cattle of others to Cattle. 
uſe the Common. 45 E. 3. 25. b. Br. 


Com. 5. Br. Seiſin 5. 22 Af. 84. Br. 


Com. 40. Fitz, A/. 228. N 
So he cannot command his Te- N of Te- 
nants at Will, to uſe it with their rants at 
Cattle in his Name. Jbid. ut ſupra, Mil. 
But if he borrow other Cattle to By borrow- 
manure his Land, he may uſe the ed Cattle, 
Common wich them, for they are in | 
a manner his Cattle by borrowing ; 
and the Cattle which manure the 
Land, of Right ought to have Com- 
mon. 45 E. 3. 25. b. 22 Af. 84, Cc. 
ut ſupra. 2 | 
If a Man at all Times have uſed Atpendans 
Common with his Cattle Couchant 4nd not 
and Levant in certain Places, and 7 
N 3 not 
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not with other Cattle coming; this 
is Common Appendant to this Place, 
and not in Groſs. 22 AY. 36. 13 Co. 
66. Br. Com. 23. 
Whatſhay If a Man grant Common to ano- 
be a good ther for Years, and do not declare in 
. what Place he ſhall have it, this is 
void. 9 H. 6.36. Br. Grant 5. 
Ubicunq; If a Man grants to another Com- 
Averia mon nmbicunque Averia ſua terint; 
Tus icrint. (whereſoever his Cattle went) this 
is 2 good Grant by Averment, in 
what Place his Cattle fed at that 
Time of the Grant, before or after. 
9 H. 6. 36. Br. Grant 5. Fitz. Con. 
Benefit by 2. Br. Com. 3. But without ſuch A. 
Auerment. verment, this is no good Grant. 9 fl. 
6. 36. 
pere no Again, if a Man make fuch a Grant 
Benefit by as above, yet if the Cattle of the 
*be Grant. Grantor did never feed in any Place 
before the Grant, or at the Time of 
the Grant or after, the Grantee ſhaii Þ 
have no Benefit of the Grant. bid. 
Br. Com. 5. : | 
Upon a But if he grants Common in that Þ 
future Oc- manner, and after he occupies and 
e manures 100 Acres of Land with bis 
80 Cattle, and after he becomes ſo poor ; 
| that he hath no Cattle; yet the! 
Grantee ſhail have the Common in 
the 100 Acres. 1lid. : ö 
0 


the Grantee may Common there allo. 
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So upon ſuch a Grant, if the So at or 
Grantor at the Time of the Grant or After the 


rant, in 


after, feeds his Cattle in any Place, ay Flares 


9 H.6. 36. 

So upon ſuch a Grant of Common, 5. Ubi— 
ubicunque Averia of the Grantor ze cunque 
rint, if the Grantor put his Cattle in Averia 
his Garden or in his Corn, the Gran- ierint. 
tee may put his Cattle there alſo. d. 

But if there be ſuch a Grant, and Quere, 
the Grantor dies, tis mide a Quære, if the 
If the Grantee ſhall have Common er 
after his Death? Ibid. 0m 

And if a Man cranes. Common to Of com- 
another for all his Cattle through. mon 
out his Manor, yet he cannot Com- *Þroughout 
mon in the Garden'of the Grantor's the Manor. 
Parcel of the Manor, but only in 
ſuch Places where a Man of com- 


| mon Right ought to Common. bid. 


Br. Com. 
But upon ſuch Grant he may Com- Heu ten- 


| mon in any reaſonable Part of the £19. 


Manor, tho' not Waſte or: Common 


before; adjudged, Cro. Car. 599. For 
| by the Grant there is no Reſtraint to 
the Waſte or Commons. 


Again, if a Man grant Common ts Quando. 


| another, quandocunque Averia ſua ©2908, 
Averia 
| terixt, (whenſoever his Cattle ſhould ſua ierint- 


go), the Grantee ſhall not have 


N 4 Com- 
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Common, but when the Cattle of 
the Grantee are in the Common. 9 
H. 6. 36. Fitz, Com. 2. Br. 3. Br. 
Grant 5. Hob. 40. cited and agreed. 
Cro. Car. 599. but objected, that the 
How in- Clauſe, Quandocunque, c. is void, 
tended, hecauſe it reſtrains all the Effect of 
_ the Grant. Reſp. econtra, for Modus 
& | Conventio,' Cc. And it is not in- 
tendable, the Grantor will forbear 
to put in his own Cattle to defraud 
the Grantee of his Common, ide 

1 Rep. 8 7. by 
Fhere iz If one grants Common to ano- 
may be at ther in his Hand, every Year that it 
the Gran lies freſh ; this is good, though it be 
#ors WIA. at my Will, whether he ſhall. have 
any Profits, for 1 may fow it; 17 E. z. 
Where 3 if 4. grants Common to B. 
Intention in certain Land for all his Cattle, 
ee Gees which ſhall be e 3 4 when 
2 upon Black- Acre, where B. hath no- 
ae bing in Black- Acre, ſo that it can- 
not be appurtenant; yet this ſhall 
not be a Common in Groſs, becauſe 
the Intention and Limitation of the 
Grant is to Cattle Levant and Couch- 
ant. Agreed int Gawen and Stacy. 
Trin. 15 Jac. B. K. 


. That 
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That a Man may grant to ano- Upon a | 


ther, Common in one Place for all C7 
| two ſeveral 


manner of Cattle, and in another Per. 
Place for ten Beaſts; and ſo the 
Grantee may put the ten Beaits in 
either of the two Places. 17 E. 3. 


34. 6. 
Seifin of Common, how obtained, XC. 


A tortious Uſer of Common. can- Not by 4 
not put one in Seiſin. 45 E. 3. 25. 6. tortions 
Br. Com. 5. Br. Seiſin 5. 22 Af. $4. Ver. 
Br. Com. 40. Br. Seifin 36. Fitz. Aſſ. 
220... 1 +: | 
As a Commoner cannot get Seiſin Ne b 
by Cattle which he agiſts, for ſuch Tenant at 
Uſer is not lawful ; ſo he cannot gain . 
Seiſin by the Uſer of his Tenants at 
Will being his Servants with their Cat: 
tle, by his Command, in his Name, | | 
for their Uſer with their Cattle is tor- 
tious. Jbid. ut ſupra. 0 W 
But if the Commoner hath no Sehn delt 
Cattle, and fo takes the Cattle of 4 5 
another, and the Tertenant delivers 2 . 
Seiſin to the Commoner, and is pre- a 
ſent when the Cattle are put in, and 
be aſſents to the Uſer and Putting in, «„ 
or e him ſo to do; this is 
2 good Seiln. 45 E. 6. 26. 22 Af}, 84. 
15 8 ms 40. 84. 
28 e . 


Ls 
Þ 
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By the Cat- So if the Commoner hath no Cat- 
He of ano- tle, he may take Seiſin by the Cattle 
of another, and chaſe them back pre- 
ſently ; for the Continuance is tor- 
tious, and this is ſaid to be a good 
Seilin. 45 E.3. 26. Br. Seifin 5. Br. 
Com. 5. But Br. Com. 51. 'tis made 
a Ouare, and this ſeems not to be 
Law, for the putting them in with- 
Jerticus. out Continuance, is tortious. 22 Af. 

24. Br. Com. 40. Br. Sein 36. Fitz. 
228. 
pon Com- If a Man hath Common ſans Num- 
won ſans ber, if he hath been ſeiſed of · this 
Number. with Cattle, without any certain 
Number, as 20, 30 or 40, this is ſaid 
to be a good Seiſin. 11 H. 6. 23. 


Delivered That if a Man recovers a Com- 


dy the of mon, and the Sheriff upon a Writ of 
"Ft Fa seiſin comes to the Place, and by Pa- 
rol detivers to him Seiſin of the Com- 
mon; this is à good Seiſin of the 
Common to have an Aſſiſe. 22 Af. 

8,4. Bro. Sein 36. Fitz. Aſſiſe 228. 
Sein Where the Seifin of the Father is 


be N. not fufficient for the Heir. 45 E. 3. 


es. os Br. Seifta 5. 22 JJ. 84. Br. Hei- 
n 36. Fitz. Afſiſe 218. 


Monden But the Seifin of Leſſee for Years 


2 Leſſee of a Common, is ſufficient for him 

Tears. in Reverſion. 45 E. 3. 26. 22 HJ. 84. 
Fiz. All. 228. Br. Seifin 36." 

bat 


— 
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1. bus T bing a Commoner may do. 


For the Intereſt 305 Power of a 6 eneral | 
Commoner, and the general Learn- 2 
ing thereof; wide Bridgm. 10, Ys 
Godb. 123, 124. 2 Leon. 201, 202, 

Where he may make one or more 144, wake 
Gaps to put in his Cattle, if the Com- Gaps. 
mon be WO Vide Goldſ. 117. 


Lit. Rep. 3 2 Inſt. $1. 
May LI down the Hedges. 2 Thee 
Mod. 65, 66. 1 Brown. 228. down 


If the Lord makes a Pond in the Helges. 
Common, the Commoners may let Let out 
the Water. out, 1 Brownl. 288. Water. 

If the Lord of a Common makes Upon the 
Cony-Burrows in the Common, and Lord's ma- 
ftores them with Conies; though he g Cory; 
bas no Warren, yet the Commoneis 541194. 
cannot juſtify the Killing the Conies, 
that they may not increaſe to the Pre- 


$ judice of che Common. Adjudged Atay =: 


n Hodſon and Griſſel, Mich. 5 Fac, lid ben 


B; R. Vide Godd. 12742 124. 2 Bulſt, br rn 
116. 'Telv. 105. Cro. Elix 876. Co. 
Jar. 229, 230. 1 Brocunl. 227. n 


2 Leon. 201. 4 Laon. 7. 5 

Again, if the Lord of a Common But may. 
makes Cony- Burrows in the Som- 678 hd 
mon, and ſtores them with Conies, yp og 


by which. the Commoners cannot 
have 


4 <8 Aer; _ — =. Horn Ae ms 4g 
- hn 3 — * " 
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have ſufficient Common; yet the 
Commoners cannot juſtify the Kil- 
ling the Conies, but ought to bring 
their Aſſiſe or Action againſt the 
Lord, for they cannot be their own 
Judges: Sed dubitatur. So Bridgman 
Dubita- 9, 10, II. Dubitatur, Whether 1 6 
tur. moner may preſcribe to kill the Co- 
nies, ſo often -as the Common hath 
been oppreſſed. Vide Cro. Fac. 195. 
and Telv. 104, 105. where the Caſe 
of not Killing is ſaid to be adjudged, 
ay not, So Godb. 123. Cony's Caſe, So 2 Leon. 
»hough mo 201, 202. and 4 Leon. 7. adjudged, 
other Re- though it ſhould be admitted the 
—_  Commoner hath no other - Remedy. 
Ero. Jac. 229, 230, 
Bur Action But it ſeems, every one of the 
againſt the Copyhold Commoners, by Preſcrip- 
Lord: tion in the Waſtes of the Lord, (if 
the Lord. ſtores the Waſte with Co- 
nies) may have an Action of the Caſe 
againſt the Lord, averring, that by 
this his Common is. impaired. 1 Roll. 
Abr. 1Q6. Pl, 19. 405. Pl. Wa: 
Though And that an Action lies, notwith- 


ibe King ſtandling the King grants to the Lord 


granted a, Free Warren there. 8 Jon. 1% 
_ 2 Finch. 16. Palm. 319. And accord- 
Ow ingly, Telv. 1:43. it was adjudged in 
an Action by the Heir of the Com- 

_ moner, for the Continuance in bis 

f Te 
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Time. Lide Cro, Jac. 195. Telv. 104, 
105, Cc. Sed vide 1 Lut. 108. | 
Again it's ſaid, That if the Sheep May not 
of the Commoners are killed, by 4ig and 
falling into the ſaid Cony-Burrows fp # the 
ſo made by the Lord; yet they can- 5 
not juſtify the Digging of the Land, 
and Stopping them for the Cauſe a- 
foreſaid. Trin. 11 Jac. B. R. ſed du- 
bitatur, 2 Bulſt. 115, 116. adjudged. 
Cro. Jac. 229, 230. ok 

If. J. S. hath Land adjoining to May not 
the Land of J. D. in which J. N &# te |» 
hath Common of Paſture, and J. S. 
makes Cony-Burrows in his Land, 
and ſtores them with Conies, which 
come into the Land of J. D. J. N. 
who hath the Common of Paſture, 
cannot there kill the Conies, becauſe 
he hath nothing to db there, but to 
take the Graſs with the Mouth of 
his Cattle. Adjadged, Mich. 43 © 
44 El. B. R. int” Bellowe & Lough- 
don. Vide 1 Roll. Abr. go. pl. 9. Cro. 
El. 876. The Action being brought 
by J. D. adjudged; for the Cony is Cony # 
a Beaſt of Warren, and profitable as Beaft of 
Deer are, and. not to be compared Warren. | 
to Vermin. Owen 114. Cro. Jac. 195. 
Ielv: 105. 2 Bulſt 116. 1 Lutw. 108. 


_ Mich, 
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See where Mich. 0 Car. Adjudg'd int“ Everiby 
it 5 ſaid be and Milkinſon, in B. R. Such a Com- 
— moner brouglit an Action upon the 
Caſe againſt J. S who, without any 
| lawful Grant or Preſcription, had 
{tored the Land adjoining with Co- 
nies, by which the Conies came into 
the Land where he hid Common, 
whereby he loſt his Common; and 
adjudged that the Action does not 
But cannet lie, and a Judgment given in Banco, 
bave an reverſed accordingly in this Caſe 
Aerion. in a Writ of Error; and the Court 
gave the Reaſon; becauſe here the 
Commoner may kill the Conies. Vide 
Cro. Car. 387. 1 Roll. Abr. go. contra 
I 7705 356. ſame Caſe adjudged, 
and the Judgment reverſed accord- 
Fuſtifica- 2 Commoner may juſtify the Ta- 
tion of ta- king the Cattle of a Stranger Damage- 
gy Cattle feſant _ the-Common in his own 
Ef Name, for the Intereſt which he has 
| in the Common: 15 H. J. 2. b. 17, 
'1 3. b. 14 H. 7. 3: 5. 9 Cs. Mary's Caſe, 
112. 6. P. N. B. 128. c. 10 Ed. 4. 4 

15 H. 7. 13. b. agreed. „67D 1 
How be But he can have no Action, un- 
may lay Jeſs laid, per quod his Common was 
an Actien impaired. Kelw. 47. a. But for this 
| vide 2 Co. 112, 113. 1 Brownl. 197. 
We 2 Brownl. 


=. 


Ch. 7. Landlows and Tenants. 279 


2 Brownl. 55. 1 Roll. 89, pl. 8. Br. 
Com. 35, 39. Br. Juſtification, 15. 

And if a Copyholder, by the Cu- Action by 
tom of a Manor, has uſed to have Commoner 


apon dig- 


Common for all his Cattle Levant | 
ing Turf. 


and Couchant upon his Cuſtomary * 
Tenement, in a certain Place, Parcel 
of the Manor, and a Stranger digs 
Turfs there, and carries them away, 
by which his Common is impaired ; 
an Action upon the Caſe lies, de- 
claring, That the Defendant dug ſo 
many Turfs there, and them with 
his Horſes and Carts (the Graſs then How be 


and there growing, ' treading down. , de- 
with his Feet in Walking) from the C. 


Place aſoreſaid unjuſtly did take and 
carry away, whereby the Plaintiff 
could not have his Common for his 
Cattle in ſo beneficial a Manner as 
before he had; and this is ſaid to 
be a good Declaration. Though 
the Commoner cannot have any Da- 
mage for the Taking and Carrying. 
away of the Turf; yet the Coming 
upon the Land with his Horſes and 
Carts to carry them, is @ Prejudice 
to the Common, And there, per What is 
quod his. Common is impaired, is the. e Caufo. 
| Cauſe of the Action, and the Carry- 5 Jos 
ing and Taking them is a Means of ; 
ihe Impairing thereof. Mich. 9 Car. 

z EX 
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inter Teary and Godier, adjudged. This 
being moved in Arreſt of Judgment 
upon ſuch a Declaration, the Da- 
mages being intire. ' Holland and 
Lovel a like Point. 2 Brownl. 148, 
90. 113. Co. Ent. 9. pl. 8. 14 pl. 12. 

Codb. 343. 2 Roll. Rep. 308. ajornatur. 

How be That Trefpaſs lies againſt a Stran- 
muſt de- ger, for raftering his Horſes, Cc. to 
Toben by eat, Cc. the Graſs, whereby he could 
2 N. not bave his Common in fo bene— 
ger's Cat. ficial a Manner. 9 Co. 11. 2 Brownl. 
nie. 55. Jenk. Rep. 144. By which Book, 
though the old Opinions are other- 

wiſe; yet an Action will lie, elſe 

the Commoner may be without Re- 

medy; for the Cattle may be gone 

| before he can take them Damage- 
Not for feſant. But he ſhall not have an 
The little Action for every Petit. Treſpaſs; 

Aeli put for ſuch only, whereby he could 
not have his Common in ſuch a bene- 
ficial Manner. 9 Co. 113. 1 Brownl. 
197. Br. Com. 24. Keilw. 47. 1 Rol. 
Abr. 405. pl. 5. 

Where the If there be a Cuſtom, that a Cloſe 
Lord puts ought to lie freſh; and hained every 
in his Cat- ſecond Year till Lady-day, after the 
28 Corn cut and carried away, and 
J. S. hath uſed Time out of Mind 
to have Common in the ſaid Cloſe 
after Lady-day, till it is ſoweꝗ 2 
* WI 
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with Corn, for his Cattle Levant 
and. Couchant upon a certain Tene- 
ment, as appurtenant thereto: In 
this Caſe, if the Lord of the Soil 
of the ſaid Cloſe puts in his Cattle 
in the ſaid Cloſe againſt the Cuſtom, 
when it ought to lie freſh and hain- 
ed; by the Cuſtom, the ſaid J. S. | 
though he be but a Commoner, yet Commoner 
he may take the Cattle of the Lord 779 Be. 
. 141 M Da- 
there Damag e-feſant, and juſtiſy it mage fe- 
in an Action of Treſpaſs brought ſant. 
againſt him by the Lord of the Cloſe IN 
where he took the Cattle; for it 
will be the worſe Common, if the 
Lord may eat the Graſs before the 
Common is to be taken, by the Cu- 
ſtom. Mich. 14 Car, inter Trulock and 
White, adjudged; this being moved 
in Arreſt of Judgment. ; 5 
So where the Lord by Cuſtom is So where 
ſtinted to a certain Number of Cat- % L 
| tle, and yet he puts in more. Telv, 1 2 
| Vide Cro. Jac. 208. 1 Browal. 1877 n 
188. In which Caſe ſome of the - 
Judges doubted, whether as the Stint- 
ing the Lord was gained by Cuſtom, 
a Cuſtom and Uſage to diſtrain 
ought not to be alledged ; but how 
far the Lord may be reftrained to a 
certaint Stint, vide 2 Roll. Abr. 267. 
Letter L. $ 
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General "Tis ſaid to be a general Rule, 
Rale. That in other Caſes the Commoners 
| cannot diltrain or chaſe out the Cat- 
tle of the Lord or Tertenant Damage- 
feſant ; for which, ſee 2 Leon. 203. 
Telv. 104, 105, 129. Cro. Jac. 208. 
' I Brown!. 187, 188. Godb. 182. 
Where A Commoner in an Action of Treſ- 
Commoner paſs cannot juſtify his Coming there, 
may yo! with an Intent to put in his Cattle 
Totem, there, if he does not put them in. 
Adjudged, Paſch. 17 Fac. B. R. int 
Sir H. Spelman and Hermitage. 


Mbere bo But the Commoner may juſtify 


may. his Coming to ſee if the Paſture in it 
be fit to receive his Cattle. Paſch. 

17 7c B05: 
Where If A. hath Common of Eſtovers 
Commoner in the Woods of J. S. and J. S. cuts 
of eg Part, or all the Wood; yet A. cannot 
ral, Wood take any Part of this which is cut, 
cut Ly the but ſhall be put to an Aſſiſe or Caſe, as 
Grantor. his Eſtate is. P. 17 Fac. B. R. ut 
ſupra. Cro. Elix. 826. Cro. Jac. 257. 
x Roll. Abr. 567. Pla. 3. Telv. 188, 
x Brownl. 197, 200. 1 Bal. 93, 94. 
Vide 9 Co. 112. 1 Brownl. 197. 1 

| Roll. Abr. 108. PI. 22. 5 Co. 25. 
Or if cut. So if one grants to me 1000 Cords 
byaStran- of Wood to be taken at my Elec- 
of tion, and the Grantor or Stranger 
cuts down all or Fart of the Wood, 
| I can 
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I can take no Part of that which is 
cut down. 5 Co. 25. Sir T ho. Palmer's 
Cale, Cro. Eliz. 820. Noy 32. Moor 
692. Pl. 955. Telv. 188. 

But if a Man claims all the Thorns, where be 
cc. growing in ſuch a Place, he may may ke 
take them, though cut down by ano- Thorns owt. 
ther. Cro. Jac. 257. Flu. 188. 1 
Brownl. 219, 220. 1 Bulſt. 93, 94. 

If a Common every Year in a Where a 
Flood is ſurrounded with Water, yet Common is 
the Commoner cannot make a Trench /#rrownded 
in the Soil to avoid the Water, be- ray We: 
cauſe he has nothing to do with the 
Soil, but only to take the Graſs with 
the Mouth of the Cattle. 12 H. 8. 2. 

13 H. 8. 15. D. 36 H. 8. 36. b. 39. 

Vide 2 Bulft. 116. Bridgman 10. 

Godb. 52. e 3 | 

'- So rhe Commoner cannot cut Where be 
Buſhes, Fern, &c. which impair the may not 
Common, (Bridgm. 10.) unleſs it be © * 
by ſpecial Preſcription; for if he * 
makes any Thing de novo in the 

Land, he is a Treſpaſſer, but he 

may amend and reform a Thing 1 
abuſed. And therefore, if the Land 

be full of Mole-Hills, he may dig May dig 
them down. 1 Brownl. 228. So if n 

| there be Holes dug in the Common 2 

to the Damage of the Land, they 

| may 
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may put again the Earth dug into its 


Approvement of Common concerning it, 


Net by By the Order of the Common 
2 Law, there be no Approvement, be- 
4? cauſe the Common iſſued out of the 
whole Waſte. 2 Inſt. 85. 

wnleſs by By the Common Law, the Lord 
Common might approve againſt any that had 
Wen Common Appendant, but not againſt 
a Commoner by Grant. 2 Inf. 474. 

1 Roll. Rep. 3 65. ig © 
By the Sta- By the Statute of Merton, cap. 4. 
ze of becauſe great Men having enſeoffed 
Merton. others of ſmall Tenements in their 
great Manors, complained they could 
not make their Profit of the Reſidue 
of their Manors, as Waſte, Woods 
 _ _- and Paſtures; It was provided, when 
Inqueſt ap- ſuch Feoffees bring an Aſſiſe for their 
maile. Common of Paſture, and it is alledg- 
ed they have not ſufficient Paſture be- 
longing to their Tenements, Ingrels 
or Regreſs, the Truth ſhall be inqui- 
red by the Aſſife; and if found they 
have not fufficient, &c. they ſhall 
Seiſin re- recover Seiſin by the View of the 
covered. Inqueſt, and by their Diſcretion ſhall 
have ſufficient, &c. but if found any 
7 ave 
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have ſufficient, @'c. the other ſhall Profe of 
make the Profit of the Reſidue, and % Reſi- 
be quit of the Aſſiſe. | — 

| his Statute was made 20 H. 3. 20 Hl. 3. 
See the Explanation thereof. 2 Iuſt. 

85, 86. Vaugh. 257. | 

That it extends only to enable the Hu Sta- 
Lord to approve againſt his T enants, ute ex- 
2 Inſt. 85. So it may be tried in tend, &c. 
an Action of Treſpaſs. 2 Jaft. 88. 

Godb. 117. Es | 

Or if the Lord incloſe any Part, UponLopd's 
and leave not ſufficient Common A, Ieſure. 
in the Reſidue, the Commoner may 
break down the whole Incloſure. 

2 Inſt. 88. 

It extends :not to Common of Not to a 
Piſcary, Turbary; Eſtovers, Cc. I Piſcary, 
Taft. 87. | Vc. : 

t extends not to Common in Groſs. Not to 
Idem $6. | | | Commonin 

When *tis found they have not ſuf- San. 
ficient, the Inqueſt ſhall find what is 1 
ſufficient, that the Lord may approve h Re- 
the Reſidue. 2 Iaſt. 88. And though due. 
after it ſhould prove inſufficient, the 
Improvement continues. Idem 87, 
$9: d ©7116 15:55 EE 

The Improvement is to be made By Inclo- 
by Incloſure, and not by digging for ſure, 
Coals, @'c. 2 Inſt. 87. 1 Sid. 106. 


And 
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By 4 And if the Lord make a Feoffment 
Fenffee. of Part, his Feoffee may incloſe; for 
the Feoffment in its Nature was an 
Improvement. 2 Juſt. 1 R 

Purchaſe And thereby tis Charged of the 

by Tenant. Common, and if the Tenant pu- 
chaſe it, his Common is not extin- 
guiſbed. Tbrd. 

May not But the Lord cannot improve the 

approve al. Whole, leaving them ſufficient in o- 
ther Lands. 2 Co. 25. 6. 

Se rt. By the Statute of Teſtm. 2. cap. 46. 

Weftm.2. the Statme of Merton ſhall bind 

3 Neighbours, and ſuch as claim Com- 

Niertoh. mon of Paſture appurtenant to their 
Tenements; but not ſuch as claim 
Common by ſpecial Grant or Feott- 
ment, for a-certain Number, or other- 
wile. 

How A Neighbour is bound, though 

Neizh- he dwell in another Town, fo the 

bours are Town and Commons adjoin. 2 Ip 

bound, 474. 

here the And if the Loud hath G in 
Tenant the Tenant's Ground, the Tenants 
may im- may improve within this Act. Ibid. 
prove. And yet there ſeems as if the Com- 

mon of the Lord was reſerved upon 
the firſt Feoffment. Jbid. G 
Concer- That by Occaſion of a Windmill, 
ing Wind- Sheep-cote, Dairy, enlarging of 2 


, 
Sheep Court neceſſary for Curtilage, none 


Cotes, A 3 Hall | 
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ſhall be grieved by Aſſiſe of Novel 
Difſeifin for Common of Paſture. 

Note; It's ſaid, theſe above are but Ho ſe for 
for Examples; for the Lord may erect a Beaſt- 
an Houſe for the Habitation of a *eeper- 
Beaſt-keeper. 2 Juſt. 476. 1 Lev. 62. 

And it muſt be ſhewn that it was 
done for his neceſſary Reſiance. Hide 
1 Sid. 97. Keb. 283, 314. and whe- 
ther of a neceſſary Curtilage it ſhould 
be an antient one, dubitatur. 

And none in ſuch Caſes ſhall] be Theugh not 
grieved, though there be not ſufſh- /«ffcient 
cient of Cemmon left. 1 Jnft. 476. . 

1 Lev. 62. | 

And where any having Right to Upon levy- 
approve, levies Dyke or Hedge, and ine Dykes 
it is thrown down in the Night or x 
other Seaſon, Cc. And it cannot be 3 
| known by Verdict of Aſſiſe or Jury 
by whom, and the Men of the Towns 
near will not indict ſuch as are guilty 
| of the Fact; the Towns near adjoin- 
ing ſhal} be diſtrained to levy the Repara- 
Hedge or Dyke at their own Coſts, tien and 
and to yield Damages. Damages. 
| Tt is ſaid, That the cutting down 
of Timber is not within the Act. 

Raym. 487. | 

That if the Proſternation in the Publick 

Day er Night was before the Face Preſter- 

of the Owners, or ſo publick, that“ 
| | the 
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the Offenders may be known; it is 
not within the Act. 1 Lev. 108. a 
Traverſe taken accordingly. 
Inqui- For the Inquiſition and other Pro- 
ſition, & e. ceedings upon this Act, vide Cro. Car. 
280, 440, 580. 1 Jon. 307. 1 Sid. 10), 
212. 1 Lev. 108. 1 Mid. 66. 
The In- And no Time being appointed for 
dict ment, the Indictment, it's ſaid it ſhall be 
When. intended within a Year and a Day, 


2 Inſt. 476. 1 Roll. Rep, 365. Per 


Cro. Car. 440. a convenient Time, 
Afion a- That the Lord ſhall bring bis 
gain bor- Action upon this Statute againſt 
— Bh the Towrs bordering round about 
| the Town where the Fact was done; 
and Judgment ſhall be given, That 
they ſhall at their proper Coſt make 
the Ditch, ec. 2 Inſt. 477. 1 Roll. 
Rep. 365. 


The Sta- And per 3 Ed. 6. c. 3. the Statutes 


mates con- of Merton and Weſtminſter are con- 

— 4, firmed, and treble Damages given to 

© _ the Commoners that recover in ſuch 
Aſſiſe againſt the Lord. 


Admeaſurement of Common. 
Where i Concerning the Admeaſarement 


lies. of Common, and where it lies, vid? 
| F. N. B. 12). 


3 I: 
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It lies by one Commoner againſt By Com- 
another; but if the Tenant ſurchar- Moner. 
ges the Common, the Lord ſhall not 
have a Writ of Admeaſurement againſt 
the Tenant. Ibid. A. D. 

Per 2 Taft, 86. It lies only for and Fora Com: 
againſt ſuch as have Common Ap- e A 
pendant. But Q. & vide F. . 
125. D. I Roll. Rep. 365. 

Upon the Suit of one Commoner ½% ,q. 
againſt another, it is ſaid all the Com- meaſured, 
moners ſhall be admeaſured. F. N. B. 

125. B. | | 

So if the Lord ſurcharge the Com- Noe 4. 
mon, or approve without leaving ſuf- gainſt the 
ficient, the Tenant ſhall not have a Lord. 
Writ of Admeaſurement againſt him, 
but an Aſſize. F. N. B. 125. D. 

That no Writ of Admeaſurement Wi 2. 
lies againſt a Commoner ſans Num- gainſtcum: 
ber, nor ſhall his Common be admea- mer fans 
ſured. 7bid. But the Tertenant may Number. 
diſtrain his Cattle. 1 Saund. 345. 

Lide 1 Lutw. 98. That one may Freſt. 

| preſcribe for Common in a Foreſt for 

Sheep in the Fence- Month, but may 

not preſcribe for Goats. Idem $i. Aereemem 

An Agreement for encloſing the” _ 
Common, and ſharing it among the / 4 


; Common 
Parties, decreed to be performed; decreed to 
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any Perſons who had Intereſt in the 
ſaid Common, who were not Parties 


to that Agreement, they ſhould not 
be prejudiced thereby ; provided that 


it ſhould. not be in the Power of one 


or two wilful Perſons to oppoſe the 
Publick Good. Caſes in Chances, 
f Par. f. 48. Thirveton againſt Col. 
'" 0 2 ä 

 WheuCem- Where one has a Right of Com. 
mon may mon in a Common Field, from ti 
be taken in Time the Grain is carried off, unti 


2% it is ſown again; the Sowing of 


Pe lt Parcel of 'fuch Eetd BR 


ouſt. the Commoner from taking hi 


Common in the Reſidue of th: 
Field, Mich. 8 Fac. 1. B. R. Trulis 
and Riggesby. Telv. 185. 


CH A! 


ty 


Ch. 8. Landloꝛds and Tenants, 


Ff ” a 


CHAP. VII. 


Several Obſervations upon the 
Statute 29 Car. 2, which was 
Made to prevent Frands and 
Perjuries, and relates to Bar- 
gains in buying and ſelling 
Goods and Chattels. | 


IRST, It is to be oblerved, ny, sf 
That no Leaſes, Eſtates or Iu- Good: a- 
tereſts, either of Freehold or Terms of bove 101, 

Years, or any uncertain Intereſt (not 

being Copyhold or Cuſtomary Intereſt) 


91 


of, in, to or out of any Meſſuages, 
Manors, Lands, Tenements or Heredi- 
taments, ſhall be aſſigned, granted or 
| ſurrendered, unleſs it be by Deed or 
Note in Writing, ſign'd by the Parties 
| ſo affigning, Oc. or their Agents there- 
* unto lawfully authoriz'd by Writing, or 
by Act or Operation of Law. 
' Alſo, that no Contract for the Sale 
of any Goods, Wares, Merchandizes, 
tor the Price of Len Pounds Sterling, 
or upwards, ſhall be allowed to be 
good; Ears — 
Except the Buyer ſhall accept Part Goods deli- 
of the Goods fo fold, or actually re- vered. 
ceive the ſame. 
1 O 2 Or 
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Earneſt. Or give ſomething in Earneſt to 
| bind the Bargain, or in Part of Pay- 
| ment : 
Note or Or elſe that Lake Note or Me- 
Memo- morandum in Writing of the faid 
W Bargain be made and ſigned by the 
Parties to be charged by ſuch Con- 
tracts, or their Agents thereunto law- 
fully authorized: 
And if ſo done, the Action for the 
Money may be brought any Time 
within Six Years; (or after Six Years, i | 
if an original Writ be ſued out with. 
„ Years.) 
No Per- Alſo, That no Action mall be 
| Jormance brought upon any Agreement tha i | 
- end 1s not to be performed within the 
Space of one Year from the Making 
thereof: F 
No Execu- Nor whereby to lrg any Exe- « 
tor to au cutor of Adminiſtrator upon any ſpe f 
ſwer, &e. cia] Promiſe to anſwer D out ofſÞ: 
bis own Eſtate: : 
Norone ſor. Or whereby to chartze the Deſer : 
the Debt of dant upon any ſpecial Promiſe to a 
another. fer for the Debt, Default, or Mi N 
carriage of another Perlon : 
Nor pou Or to charge any Perſon upon am 
Conſe a of Agreement made pon Conſideraio 1 
ame: if Marriage. ; 
On Pate 0. upon any Contract or Sal ; 
of Lands, Tenements, or Heredit 
Leafs | SF | men. 
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ments, or any Intereſt in or concern- 
ing them: Se 

Unleſs the Agreement upon which Une 4 
ſuch Actions ſhall be brought, or ſome Note er 
Memorandum or Note thereof ſhall Memo- 
be in Writing, and ſigned by the Par- * 
ty to be charged therewith; or ſome 
other Perſon thereunto by him lawful- 
ly authorized. | 

So that if the Agreement be for Agreement 
Goods, Wares, or Merchandize, un- Vet ** des 
der the Price of Ten Pounds; yet if 30.0 
by that Agreement they be not to be 928 
delivered within a Year, | 
That Agreement ſcems to be void, Void with. 
unleſs put in Writing, atd | bgned t Mi- 
by the. Party to be charged there- . 


And though Earneſt be given up- Fare} 

on ſuch an Agreement, not to be per- ere will 

formed within a Year, it ſcems it will ve Und. 

not help. 5 e 
Alſo if the Contract be for Goods, Rereipt of 

c. above Ten Pounds; and though Part will 

Earneſt be given, or Part of the ef bd 

Goods received; yet if the Remain- e 7 Re- 

der be by ſuch Contract to be deliver- Inns 

ed after a Year, this Contract (unleſs 

put in Writing, and ſigned) it ſeems 

will not bind for the Remainder, 

Sed quære. | 


O 3 And 
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No deree- And ſo if the Agreement or Pro- 


mn WY mile be to do any other Thing 

hank wee or Things that are not to be per- 

ter a Tear formed in a Year's Time from the 

without Making, it will not be binding un- 

Wriing leſs ſuch Note or Memorandum be 

| made. 

How if no But if no Day is ſet, or the Time 

Pay be ſet. is uncertain, as to pay ſo much at the 
Day of Death, Cc. it is otherwiſe; 
ſor it does not appear but that might 
happen within a Year. _ 

77% an- Again, if any Perſon promiſes to 

other Debt pay the Debt of another Perſon, or 

&cc. to anſwer for the Default or Miſcar- 
riage of another Perſon: 

Erample. As if he ſhould ſay, Trouble not 
ſuch a Man, and I will pay you the 
Debt he owes you: 

Or, Truſt ſuch an one, and if be 

don't pay you, I will: 


Or, If be. don't do ſuch a Thing, 


I' make you Satisfaction. 
Theſe Promiſes, as aforeſaid, with- 


out a Note or Memorandum under ! 
Hand, will ſignify nothing, though Þ 
2 it was at his Requeſt, and though you 


may alledge and ſhew a good Conſide. 
ration for it. 


Venconſi- Allo, if the Agreement be upon 8 


eration of ſome Conſidetation of Marriage ; | 
Marriage, 


As 4 


odio to ©” 1 8 * 
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As, I will give you ſo much if you 
will marry my Daughter or Kinſ- 
woman, Cc. 

Here the Marriage is made the 


Writing. | 

But to ſay, I will give you fo much 
for ſuch a Horſe at the Day of my 
Marriage; this is otherwiſe, and good 
without Note: For the Horſe, in 


Promiſe: 


Lands, Tenements, or Hereditaments, 


or any Intereſt therein, it muſt be 


put in Writing under- Hand as afore- 
ſaid. 


As if a Man promiſe to. ſell you 


ſuch a Houſe, Piece of Land, or the 
like : | | | Wok 
Or to make a Leaſe for Years, or 
Life, of any Lands or Tenements : 
will not bind without Writing, 
C — 
And laſtly, not to charge any Exe- 
cutor or Adminiſtrator upon any ſpe- 
= cial Promiſe to anſwer Damages, Cc. 
As if an Executor or Adminiſtra- 
tor ſays to one that is about to ſue 
him for Money owing by the Te— 
© ſtator, &'c. Forbear your Suit, and 
| I will pay your Debt. This Prcmiſe 
1 O 4 Wil 


4 
E 
e I) 


Conſideration, and ſo void without 


this Caſe, is the Conſideration of the 


And if it be about the Sale of About Sale 
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Example. þ 1 1 


Exception. 


of Lanas, 
&c. 


F'xample. 


To charge 
an Execu- 
Tor. 


Exa mple, 


- 
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Cantion. 


Shop-Pook 
given in 
Exidence. 
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will not bind to make him anſwer 
Damages of his own Eſtate, unleſs 
it be put in Writing under Hand, 
8 a 

Therefore every Agreement not to 
be performed within a Year; 


Every Agreement with an Exe ! 
cutor concerning the Teſtator's E. 


tate; 

Every Agreement to pay the Debt, 

c. of another Perſon; 
Every Agreement, where Mar- 
riage is the chief Conſideration ; 
very Agreement concerriing the 
Sale of Lands, &c. muſt be put in 
Writing, and ſigned by the Party to 
be charged, | 
So that in the Particulars above- 
named, it is abſolutely neceſſary that 
there be ſome Note or Memorandum 
to make good ſuch Contracts, Promiſcs 
and Apreements, 

Note, That by Stat. 7 Fac. 1. 12. 
None keeping a Shop-Book, his 
Executors of Adminiſtrators - ſhall 
be allowed to give it in Evidence 
for Wares or Work above one Year 


before the Action brought, unlels 


they have obtained 'a Bond or Bill 
for the Debt, or brought an Action 
for the Money within one Year 
next 


4 


< 


. 


7 


4 
5 


rn E Xx% 
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next after the Wares delivered, or 


Work done. | : 
But this AR is not to hold Place 


between Merchant and Merchant, 


? Tradeſman and Tradeſman, or Met- 


chant and Tradeſman, for any Thing 
falling within the Compals of their 


mutual Trades and Mercbandize. 


_— — 


Bill of e And the Perſon, 
Oc. to whom 


Concerning Notes promiſing Payment. 
It may here be obſerved, from Sta- 
tute 3 & 4 Ann. c. 9. That all Notes 
ſigned by any Perſon, c. whereby 
any ſuch Perſon, &c. ſhall promiſe to 
pay another Perſon, &c. or Order or 
Bearer, the Money mentioned in ſuch 
Note, ſhall be conſtrued to be, by 
Virtue thereof, due and payable to 
ſuch Perſon, &c. to whom the ſame 
is made payable. 


And alſo, ſuch Note payable to Notes af. 
ſuch Perſon, Cc. or Order, ſhall be enable 


aſſignable over, in Manner as In- 


land Bills of Exchange are. And the 


Perſon, to whom ſuch Money is pay- 
able, may maintain an Action for 
the ſame, as they might upon ſuch 


uch Note fo payable, 
or Order, is aſſigned or indorſed, 
G'S 
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may maintain an Action againſt ha 
Perſon, &c. who ſigned, or any who 
indorſed the ſame, as in Caſes of 

Damages Inland Bills, and recover Damages 

and Coſts. and Colts of Suit: And in Caſe of 
Nonſuit or Verdict againſt © Plain- 
tiff, the Defendant to recover Gol 
againſt the Plaintiff. 


See more in the Statute concern- 
in Drawing, Accepting and Pro- 
ting Inland Dills, 


' 


CHAP. 
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Cond e be 


8075 Lneceſſary Matters 775 7 
zo. Farmers, and ſuch as keep* 
and feed Sheep, aud other. 
Beaſts; as alſo relating to Acc. 
tions for Nuſances done by one 
Te enant to another, 8 32 


14111 57 3 


Bꝰ 25 H. 8. 13. dns ſhall receive None to 

or take in Farm for Term of Nw eee 
Life, Years or at Will, by Indenture, *****" 
Copy of Court-Roll, or otherwiſe, 
any more Houſes or Tenements of 
Husbandry, whereunto any Lands are 
belonging, in Town, Village, Ham- 
let or Tithing within this Realm, 


above the Number of two ſuch Holds 


or Tenements; and they are to be 


ſituate in the ſame Pariſh where he 


| dwells, on Pain to forfeit to the Kin 


and Informer three Shillings and four 
Pence for every Week he takes the 
Profits of them. 


n 


By Stat. 21 H. 8. 13. No Spiritual How Ly 
perſon ſhall take to farm to himſelf, Spiritua? 
(or to any other for his Uſe) any Feen. 
Lands or other Hereditaments for 
Life, Lears or at Will, on Pain to 

| for ſeit 


Parſonage 


The LAV concerning Ch. 9. 
forfeit ten Pounds for every Month 
he ſo continues the ſame, to be di. 

vided betwixt the King and the Pro- 
ſecutor. . 

But this Act not to extend to any 
Spiritual Perſon, for taking any Arch. 


biſhopricks, Biſhopricks, Abbies, pn. 


ories, or Collegiate, Cathedral, « 
Conventual Churches; nor to ary 
ſuch Perſon who ſhall. tender, or 
make any Traverſe upon any Office 
concerning his Freehold, = 
The ſaid AR alſo provides; that 
no Spiritual Perſon ſhall take in Farn 
ary Parſonage or Vicarage, on Pan 
to forfeit 40s. for every Week tha 
he or any other for his Uſe ſo occv- 
pies the ſame, and alſo ten Times the 
Value of the Profit or Rent that he 
makes thereof; both which Forfeiture: 
are to be divided betwixt the King 
and the Proſecutor. See after. 
Alſo by 25 H. 8. 13. None ſhall 
keep in his own Poſſeſſion, at any 


PET DOR 


1 de 


one Time, above two thouſand 


Sheep, on Pain to forfeit for every 
Sheep kept above that Number 30 
4 d. to be proſecuted for a Subjed 
within one Year, and for the King! 


within three; but here Lambs half” 
not be accounted as Sheep till Mid] 
Jummer Twelve-month after their * 5 
And 
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any Perſon fer him) be endamaged by 


mitted againft this Act; but ſhall not 


for the moſt Part of the Year upon feeders. 


And if any happen to have more Exception. 
Sheep than two thouſand, by rea- 
ſow of any Executorſhip or Mar- 
riage, they ſhall not be impeached 
by this Law, ſo that in one Year 
aſter they pat off ſo many, that at 
the End of the Vear they may not 
have above two thoufand : Neither 
ſhall a Child, during his Nonage, (nor 


this Act, which Child ſhall have by 

Legacy above two thouſand Sheep 

given him. | N ö 

But every Temporal Subject may Exreption. 

Keep (upon his own Demeſne Lands) 

as many Sheep as he will, or for the 
Maintenance of his Houſe, above the 
Number of two thoufand, notwith- 
ſtanding this Act. EL 

A thouſand Sheep meant by this Sixſcore 


Statute ſhall be accounted after the Pro Cent. 


Rate of Sixſcore to the Hundred. 
Juftices of Peace have Power to Fire. 
hear and determine the Offences com- | 


take a lefs Fine than is limited by the 
ſame. | 


M. c. 3. Whoſoever ſhall feed above & M. c.3, 
One hundred and twenty ſhorn Sheep Sheep- 


his Gronds, which be ſeveral and 
| apt 


And by the Statute of 2@ 3 P. & 2 & 3 P. Fs. 


302 


To keep 


Cows 


Beaſt- 
feeders. 
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apt for Milch Kine, and not Com- 
mona ble, and ſhall not for every 
ſixty - Sheep keep one Milch Cow; 
and moreover, for ſixſcore Sheep 
yearly rear one Calf during the 
Time of keeping ſuch Sheep, | ſhall 


forfeit to the Queen and Informer 
for every Cow not kept, for every 


Month 20, and as much for every 
Calf not reared. E R 407i. 


Alſo, whoſoever ſhall feed upon 


his / ſeveral | Paſtures above twenty 


Oxen, Ronts, Steers, Scrubs, Hei- 
fers, Kine, and fhall not for every 
ten Beaſts keep one Milch Cow, and 
for every two Kine wean and rear 
up yearly one Calf (except it die) 
ſhall forſeit as before; the Suit to be 
commenced within one Year after 
the Offence committed, and not to 
bind ſuch as keep Sheep, or feed 
Beaſts for their own Proviſion. Ju- 


fſtices in their Seſſions have Power 


to hear and determine the Breach of 
this Statute. 
The Stat. 27 H. 8. 6. a0 for 
the keeping of Mares in Parks. 
And 23 H. 8. 13. is made againſt 


keeping Stoned. Horſes (under Size) 
upon Foreſt or Common Ground. 


| 


dra 
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5 14 | 88 822 1er A 
Several Afions on the Caſe, neceſſary 
to be known by all Farmers, &c. 


If one diſturb another in his Way Stopping up 
to a Houſe or Land, by ſtopping or * May. 
ſtraitening of it, or ſtop or turn his 
Water coming to his Houſe, Mill or 
Ground, or the Light to his Houſe, 

or if one ſtop a Ditch or River, or 

ſet. up Flood- gates, ſo. as to make 

the Water overflow and drown his. 
Ground adjoining, he may have an 
Action of the Caſe againſt bim for 

See aſter, Highway, Private Way, 

RE: | 6 t me 

But if a Man ſtop or turn Water Turning 
only to amend his Banks or Mills, of Water. 
having by Cuſtom or Uſe done it, 
this is juſtifiable. 4 Co. 86. 1 Co. 50. 

Lit. Rep. 267. 1 Vent. 274. 2 Vent. 
138, 185, 288, Cc. 

If one ſtop a Stream of Water and: Drowning . 
put it out of it's old Courſe, and by another“ 
that Means my Ground is , drown'd, ©7914 
I may have an Action. New Book of 
Entries, f. 18. Dyer 2438. 

Where I have an ancient Mill, Dive, ing 
and an ancient Water-courſe to main- Vater 
tain it, if any Man ſhall divert it 17%? # 
that I cannot have the Uſe of it to 
my Mill as formerly, I may have an 


Action 


* 


joy Th AW 8 conterning ch. a 
Action on the Caſe againſt him. 


Style's Rep. 370. 4 Co. 86. Vide 


3 Lev. 133. 1 Mod. Rep. 48. 
Difarbing If one diſturb me in my Walk, 
alk or Fold, or Foldage, ' Watering- place, 
| 2 Church-way, or High- ay, Iſle or 
. Seat in the Church, or any other 
Profit appendant, which I have had 
Time out of Mind, as belonging to 
my ancient Houſe by Preſcription, 
I may have an Action. 4 Co. 32, 89. 
5 Co. 1, 76: 1 Co. 105. 1 Bulſt. 47, 
S9. 2 Bult. 14, 129. Bendl. 8g. 
hr wn ſ Action lies for not folding Sheep 
folding bis on the Plaintiff's Land, whereby the 
Sheep. Plaintiff loſt the Benet of Foldage. 
28, 1390-7 > 


Common. that I cannot have it as liberally as 
formerly I have had, an Action lies. 
Style's Rep. 164. 1 Cro. 390. Fletl. 143. 
Digging « [f one dig a Pit in a Place where 
Pit there. J have Common, by Occaſion where- 
of my Beaſt there going falls in it 


2 Cro. 158. 1 Vent. 195. 
Incloſing If ore incloſe Land which ſhould 
Common, lie open in a Manor, by which the 
Commoners have not enough for to 
common their Cattle, or eat up the 
Common, ſo much that the Commo- 


ners have not enough; in this Caſe, 
it's 


Diſturbing If one diſturb me in my .Commein, 


and is hurt, I may have an Action. 
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it's ſaid every Commoner may have 
bis Action againſt him. F. N. B. 145 
9 Co. 113. 

If the Inhabitants of a Pariſh have ating, 
a Watering-place by Preſcription, and 2/4: 
be diſturbed in it, each of them, (as 
it ſeems) may have an Action for ſuch 
Diſturbance. 27 H. 8. 27. Finch's, 

Ley 177- 

If the Leſſor out me that am an Executor 
Executor of the Leſſee for Years, or of Leſſee 
my Executors after me, of the Term, es. 
each may have an Action on the Caſe, 
or an Ejett. Firme. 4 Co. 94. 


If the Leſſee keep out his Leſſor, Leſſw hin- 


coming to view his Houſe; if any dred to 
Waſte be done, the Leſſor may have ew. 
an Action againſt him. 2 Cro, 478. 

If a e for Life make a Leaſe Leſſe for 
for Years, and the Leſſee for Years Life 4. 
commits Waſte for which the Leſſee gainſt Leſs 
for Life is puniſhed; in this Caſe he — 
may have ku Action againſt the Lel- 
ſee for Years, and recover as. much 
as the Leſſor doth or may recover of 
bim. Paſch. 38 Elix. B. R. Geumie s 
A 
So if the Leſſee for Years a a_Leſſus as 
Houſe leaſe it for Part of the Time, quinſ L. 
and that Time expire, and the Leſ- {* 
ſee continue in full Poſſeſſion, and 
pull down part of the Houſe, the 

firſt 
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firſt Leſſee may have an Action of 
the Caſe againſt him. Trin. 6 Car. 1. 

B. R. xt, 2 4. . 
Leſſr : If my Leſſor that is bound by Law 
Neele to to repair my Houſe, or to pay Subſi- 
eh, KC: qies, or the like, neglect it, and I ſuf- 
fer thereby, I may have an Action 
on the Cale againſt him, Dyer 36. 

6.3741 R913: | | 
Tenant at do the Leſſor may have this Action 
Will againſt his Tenant at Will, for volun- 
tary Waſte committed by him; but 
not for negligent or permiſſive Walle. 
5 Co. 13. Dyer 121. 14 H. 8. 1% 
and therefore it has been adjudged, 
That where Tenant at Wil! ſuftered 
the Houſe to be burnt by the negli- 
gent Cuſtody of his Fire, this Ac- 
tion would not lie againſt him. Cud- 
lip and Rundle, Trin. 2 W. & M. 

Rot. 646. | | 
Tenaut by But an Action on the Caſe lies 
Elegit. againſt Tenant by Elegit, who holds 
over, or cuts Trees after the Money 

tendred. 21 E. 3. 166. 

Lord cut- Tf the Lord cut down the Copy- 
8 ow holder's Trees without his Leave, (or 
Tn, er elſe a ſpecial Cuſtom of the Manor 
do enable him to it) the Copyholder 
may have Caſe againſt the Lord 
for it. Mich. 3 Fac. B. R. Croſs and 
Abbot ; and Trin. 17 Jac. by Juſtice 
. Haugh- 
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Haughton, and this notwithſtanding 
he leave the Loppings of them. 

Alſo, if the Lord cut down any. Simile. 
Tree of his Tenant that is to have 
the Lops, and take it away, Ciſe. lieth. 

1 Brownl. 97. 231. 

If the Lotd cur down all the Co- Sinile. 
pyholders Trees, and not l-ave him 
Fire-wood, Cc. Tenant may have 
Caſe againſt him. Brown! Lid. 141, 

197, 298. 2 Brownl. $9, 337; | 

if the Tenanr' refuſes to grind at Refuſing 
the Lord's Mill, as hath been uſed “ 877% 
Time out of Mind, Action lieth 
againſt him. 1 Vent. 167. 2 Vent. 292. 

1 Saund. 215. 

For voluntary Firing his Houſe, Damage 
whereby my "Houſe is burnt, vide Fire. 
Bendl. 153. and 3 Lev. 359. 

See the late Act at the End of 
this Treatiſe. 

If one be Time out of Mind to Net re- 
repair a Hedge between my Cloſe 747'78 . 
and his, and he let it be unrepaired, * 
that my Cattle go into his or other 
Mens Ground, or other Mens Cat- 
tle go into my Ground, by Reaſon of 
which I have Damage, I may have 
Action of the Caſe for it. 2 Cro. 699. 

20 Jac, B. R. See 1 Vent. 264, 274. 
275. 8 Eine des, ES 
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Net ſcour- So if one be to repair or ſcour a Þ 
1g . Ditch, and do it not, by which my Þ 

cial Damage, Caſe lieth againſt him, Þ 

F. N. B. 93. G. 11 H. 4.28. Action, 

F | 

Banks of a If one be to repair a Wall, or Bank 
River, &c. of a River, and do it not, or doth it 
not ſufficiently, whereby my Land 
is drowned,. I may have an Action ſur 

le Caſe. © » ES TIE 
Special Bur in thefe Cafes, and ſuch like, 
Damage. T muſt aver ſome fpecial' Damage to 
me, by the not doing thereof, Tin. 
20 Fac. B. R. 2 Bulſt. 280. = 
Sea- Bank: Alſo an Action of the. Caſe will lie 
ce. for me againſt him which ought to 
repair a Mound et Babk of the Sea, 
or of any great River, and doth it not, 
by which my Land is drowned ; ſo of 
the Bank of a River. 29 Ed. 3. 32. 

12 M 7. 1 Ed 4. 18. 
Accilent. Note But if the Breach and Inun- 
dation be by any extraordinary Acci- 
dent, as by Tempelt, or the like, no 

Action lieth. 10 Co. 139. 

Highway, © If the Highway be to be repaired, 
by any ſpecial Perſon, and is not, and 
I have any ſpecial Damage thereby, I 

may have Caſe for it. 5 Ed. 4. 3. 
Private If there be a Charge upon any 


wok Sy Man, by Reaſon of the Tenure of his 
repaired, 5 Hog ſe 


Land is drowned, or I have any ſpe- . 
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Houſe or Land, to repair any private 
Way, Bridge, Gutter, or the like, 
and he doth it not, and thereby 1 
have any ſpecial Damage, Action 
lieth againſt him. Old Book of En- 
tries, f. 10. | Po | 
So I may have an Action on the Horſe not 
Caſe againſt one for not repairing of vebatred. 
a Houſe ready to fall on my Houle. 
22 H. 5. 8. Pl. . 
If one have a Room over me in a Difurb- 
City, or other Place, and ſo carry ance by an 
himſelf in it as to annoy me that am Wer 
under him ; as if he have a Shop or _ 
Warehouſe over me, and I have a 
Cellar under it, and he lay ſuch an 
extraordinary Weight of Goods more 
than uſually have been, and ſo break 
it down upon me; I may have Caſe 
againſt him for it. Poph. 46. 1 
If I have a Building beneath, and Damase 
another Man a Building above me, „ an Un- 
and I ſufter mine to decay fo as 4% Room. 
to hazard his, or he ſuffer his to 
decay ſo as to hazard mine, each of 
us may have an Action on the Caſe 
againſt the other. Keilw. 48. See 
I Brouml. 4. . 
If a Man doth over-build my Over- 
Houſe, fo that his Houſe-Eaves. do building. 
drop upon my Houſe, and cauſe it to 


- 


periſh, or trouble my Dwelling, I may 


have 
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have Action on the Caſe againſt him. 
14 Brownl. and Goldsb. 4. : 
Lights and If a Man ſet up a Houſe upon 21 
Windows new Foundation fo near to my an- 
Popping: cient Houſe, that thereby he ſtops Þ 
up my Windows and takes away my 
Light, the Air and Proſpect, I may Þ 
have an Action on the Caſe, For 2 
London, Man may not in London, or elſe- 
where, inlarge his Houſe in Breadth 
or Length to ſtop his Neighbour' 
Light; but upon an ancient Foun- 
dation he may build it as high as he 
will; for cajus eft ſolum, ejus eſt uſqu: 
ad alu. 5 Co. 10. 9 Co. 55, 56, 
See after; and ſee the Act for Re- 
| building London. 
Wall, If a Man ſhall; build or bet up. a 
Weoodpiles, Wall againſt the Window or - Light 
&c. of my Houſe, I may have an Action 
againſt him, albeit he build upon 
his on Ground. So if he ſet up 
Wood-Pile upon his own Ground 
to ſtop up Lights, I may have an 
Action. 9 Co. 54. 5 Co. 108. But 
if it prevent my Proſpect only, no 
Action will lie for this. Co. 8. 57. 
1 Mod. Rep. 55+ Raym. 87. 1 Ha. 


: .. 
Continu- But if tvro * be Fe of 
ance of two Parcels of Land adjoining, and 


ö Lights and 
I =+ ws one of them build a Houſe on bis 


2 Land, 
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Land, and make Windows and Lights My | 
looking into the other's Lands, and 926 be |. 
this continueth thirty or forty Years, M 
the other may build or lay any Thing 

upon his own Land, and ſtop them. 

1 Cro. 118, 129. 1 Bulſt. 116. 3 

If one Houſe be built hanging Wrong 
over another wrongfully, and after ed. 
they come both into one Hand, the 
Wrong is now purged; fo that if 
after they come into ſeveral Hands, 
neither Party is to complain of the 
Wrong done before. Hob. 173. 

Note; The Erecting of a Dye-houſe, Nuſance 
Tan- houſe, Brew-houſe, or Lime-kiln, 23 5 
may be a Nuſance to a Neighbou·n- 
hood, by which if I have any con- 
ſiderable Offence- in the Smell to my 
Health, or by the Smoke to our 
Bodies that live in the Houſe, or to 
Trees of the Garden or Yard, I may 
have an Action of the Caſe for my 
Relief. Paſch. 5 Jac. B. R. 5 Co. 73, 

101, 108. 9 Co. 54. 

So if one ſet up a Pig- ſty under Setting up 
my Houſe, and keeps Pigs in it, or a 4 Pig-fty, 
Houſe of Office, and ale it ſo near &. 

to my Houſe that the Smell there- 

of doth annoy me, and hazard my 

Health, c. I may have an Action. 

5 Co. 73, 101, 108, 9 Co. 54. | 
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Chandler's So the 1 of a Chandler's or 
* Butcher's Shop ſo near my Houſe, in 

a Place inconvenient, to the Offence Þ 
of me in my Garden or Houſe, may 
be ſuch a Nuſance for which I may Þ 
have an Action. New Book of Entries, Þ 
F. 11. Trin. 13 Car. B. R. 5 Co. and 
9 Co. ut ſupra. 5 5 
Offenſoe But if ſuch a Man ſhall ſet up his 
Trade. Trade by me, though this be offen- 
ſive to me, by the laying of ſtinking 
Heaps at his Door, and the like, [ 
can have no Action for this, unlels 
it be very great and much offenſive. 
1 Cro. 367. 13 H. y. 26. yet this is 
inditable. - M uo 
Dead Car- If one throw a Beaſt dying of the 
caſſes, &c. Murrain, of the Intrail or Offal of it 
into my Ground, Whereby my Beaſts 
are inſected and die; I may have Caſe 
againſt him. Styl#s Rep. 50. 
By Tithes, If one ſet out his Tithes duly, and 
the Parſon will not take them away in 
convenient Time, Action lies, 
By Hay, So if one that hath bought Hay on 
my Ground, or in my Houſe, and fut- 
fer it to lie long, whereby'I am da- 
maged. Godb. Rep. pl. 424. Et fic de 
fimilibus, Quar. | 


2 LY CHAP, 
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Some further Obſeroations rela- 
ting to Covenants in Leiſes, 
ec. With ſeveral modern re- 
ſolved Cafes relating to Plead- 
inge in Covenants upon Leaſes. 
Alfo concerning the late Act of 
Parliament, to prevent De- 
ftruction of Houſes by Fire, aud 
new building of Houſes within 


the Bills of Mortality. 


Covenant is either expreſſed in Quiet En- 
| the Deed, or implied by Law; Jo ment. 
| as by the Words Demiſe or Grant, the 
Law doth. imply and intend that the 
| Leſſee ſhall quietly enjoy during the 
| Leflor's Life. 4 Co. 8. Dyer 338. 
A Covenant may be in the Aſſir- Afirma- 
mative or in the Negative, and it may 1 or 
be executed, that is of a Thing al- NWaHLe. 
ready done; executory, 7. e. of a 
Thing that ſhall be done hereafter : 
But if it be of a Thiag preſent, it 
may be void; as if I covenant that 
my Houſe is yours, this is void. 
| Plowd, 330. | 


f D Cove- 


314 
By Deed 
Poll. 


Words of 


Covenant. 
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Covenants made by Deed Poll 
are as good and effectual as thoſe 
made by Deed indented, fo as the 
Party have the Deed to ſhew ; but 
Covenant doth not lie upon à ver- 
bal Agreement, neither can it be 
rounded without a Writing, except 
by ſome ſpecial Caſe, as in London. 


3 C9. 63. 


There needs no preat Formality 
in the Words to make a Covenant; 
for if the Words of a Deed run thus, 
That the Leſſee ſhall repair, provided al- 
ways that the Leſſor ſhall allow Timber; 
or, That the Leſſee ſhall ſcour Ditches, 


provided that the Leſſor do carry away 


the Earth; alſo, That the Leſſee ſhall 


pay twenty Shillings a Tear Rent; or, 
T hat the Leſſee ſhall not alien, and the 
like; theſe are ſaid to amount to 
good Covenants on both Sides, Cc. 
Dyer 57, 150. 2 Co. Lord Cromwe!'s 
Caſe. 


Conditional But regularly in all Caſes, where 


Words. 


Words that do begin the Sentence 
be Conditional, or have the Effect 
of a Condition, and do give another 
Remedy, there they ſhall not be 
conſtrued to make a Covenant: Yet 
if Words of Condition and Words of 
Covenant be coupled together in the 
ſame Sentence, (as, Provided 9 

an 


Al 


OY wa Dt. 


tg ry CO a . ww OO 13 = 
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aud it is covenanted, and the like) in 
ſuch Caſes the Words may be con- 
ſtrued to make a Covenant and Con- 
dition both. Bro. Cov. 21, 26, 38. 

And note, That where a Cove- Cavſe,Ccce 
nant is penn'd conditionally, and fo 219 
as one Thing is the Cauſe of ano-** y 
ther, (as if one covenant to pay me 
10 J. if I ſerve him a Year; or to 
new build a Houſe ſo as he may 
have the old Materials) in all theſe 
Caſes, if the Cauſe or Condition 
be not obſerved, the Covenant ſhall 
not be performed. Co, Lit. 204. 
Dyer 371. | | 

Were the Subſtance and Matter of Lauful 
2 Covenant to do any Thing is Matter 
lawful, ſuch Covenant is good; and | 
generally where a Condition for the 
Matter of it is good, a Covenant 
comprehending the ſame Matter is 
good allo. = 

But if the Matter required to be, Natter 
or not to be done by the Covenant, unlawful. 
be unlawful in the Subſtance thereof, 
then is the Covenant void, and doth 
not bind: So if the Covenant be im- 
poſſible. Dyer 6, 13, 324, 251, 253. i 

A Covenant is to be always moſt Covenants, 
ſtrongly taken againſt the Cove- how takers 
nantor, and moſt in Advantage of 
the Covenantee. 


P 2 To 
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Intent. Io be taken according to the In- 
tent of the Parties, e*c. 
Tue. Vhen no Time is limited for the 


doing of the Thing, it ſhall be done 
ein reaſonable Time, aud the like, 
Plowd. 287. 

By whom. Any one that is Party to the Deed 
to whom the Covenant is made, may 
take Advantage of the Covenant, but 
not a Stranger, 

Strarger, As if A. covenant with B. to do 
an Act to C. who is no Party to the 
Deed, and he doth it not; B. and 
not C. mult ſue him upon this 
Breach. 

Whobound, And regularly all thoſe that do 

| ſeal and deliver the Deed, and are 
named and bound by the expreſs 
Words of the Covenant, (whether it 
be colateral or inherent) are bound 
by the Covenant contained in the 
Deed. | 

Heirs, Kc. And therefore if Heirs, Execu- 

” tors, Adminiſtrators or Aſſigns, be 
named in the Covenant, for the molt 
part they are bound. by the Cove- 

nant, 

Jubereut And in all Caſes of inherent. Co- 

Corenauts. venants, 7. e. that tend to the Sup- 
port of the Thing granted, (in Re- 
ſpect of which it is prelumed the 


Letior r vOK the Leitee for the Land) 
when 
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where a Man doth Covenant for 
himſelf only, and doth not name 
his Executors and Adminiltrators, or 
either of them ; yet they are bound, 
and may be charged by the Cove- 
nant notwithſtanding ; and in ſome 
Caſes the Law is fo alſo for collateral 
Covenants. 

And in moſt inherent Covenants, 
ſuch as have the Land, albeit they 
be neither Executors nor Admini- 
{trators, or either of them, but A{- 
ſigns, Cc. ſhall be charged by the 
7 noni tho' they be not named, 
for theſe Covenants are ſaid to run 
with the Land. 5 Co. 16, 17, 18. 

Where the Deed it ſelf wherein 
the Covenants are contained, or the 
Eſtates on which the Covenants do 
depend, is gone and determined, 
there regularly the Covenants are 
gone alſo. 

But the Surrender of a Leaſe doth 
not diſcharge the Breach of Cove- 
nant, which was before the Surrender. 
Dyer 10. 10 Co. 23. 

Where a Covenant is become im— 
poſſible to be done by the Act of 


God, by this the Covenant is di- 


charged; as where F. Covenants to 
ſerve 3. leven Years, and dies be- 
3 fore 


gvne. 


impeſſibles 


1 
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BPerome 


318 


Expreſe. 


The LAN concerning Ch. 10. 


fore the ſeven Years be expired. 1 


Co. 98. Plowd. 286. 
Where there is an expreſs Cove- 
nant in a Deed for quiet Erjoy- 


ment, the implied Covenant is gone, 
2 Co. 80. 


Releaſe of By a Releaſe of all Covenants 


(nan. 


from the Covenantee, the Covenant 
is diſcharged, ſo as the Releaſe be 
by Deed, for a Covenant by Deed 
cannot bediſcharged by Word. 1 
fore if A. covenanteth with B. 

build a Houſe by a Day, and in . 
mean Time B. doth bid or deſire 
Him to let it alone; this doth not 
diſcharge the Breach of the Co- 


venant; but the Leſſor may ſue 


Writing 


ac ſealed. 


Expoſition 
of Words, 
Ke. 


for it notwithſtanding. Paſch. 6 Car. 
B. R. 

Note; If there is only a Hand to a 
Wiiting, and not a Seal, Covenant 
lies not, but Caſe upon Agreement; ; 
and declare, that in Conſideration 
the Plaintiff had promiſed to per- 
ſorm the Agreement on his Part, 
the Deſendant promiſed to perform 


on his Part, Cc. and then Aſſign 


Breach, c. 
Where in a Covenant, the later 


Words being general, ſhall be re- 


trained and expounded by the for- 
mer 
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mer which were ſpecial, vide Saund. 
Rep. 1 par. fol. 59, 60. 

Where in a Covenant the former 
general Words fhall be reſtrained and 
expounded by the later ſpecial Words. 
Idem 59. 
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In Covenant, the former "genera! 


Words, That the Original Leaſe is 
indefeaſible, ſhall not be reſtrained 
by the later Words, That the AC. 
ſignee haberet, teneret & gauderet, 
Cc. without any Let, Cc. of the Af 
ſignor. Iden 60. 

A particular Covenant in a Deed, 
may reſtrain a general Covenant in 
Law. bid. 

Covenant that he was ſeiſed in Fee, 
(notwithſtanding any Act done) and 
that the Lands were of the yearly 
Value of 2604. there mne Words 
Arwithſtanding, @c. may not be 
applied to the Covenant concerning 
the Value. Did. 

What Action of Covenant lies for 
an Aſſignee of a Reverſion at Com- 
mon Law. [dem 238, 239. 

Action of Covenant by an Aſſignee 
of a Reverſion againſt the Leſſee for 
| Rent, need not to be laid in the 
County where the Land hes, Ten 


2395 240, 241. 
Tx An 


That to 
was ſeiſed 
in Fee, 


Aanee. 
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Lehr and An Action lies for a Leflor or his 


Agreement 
for Lands, 


Aſſignee againſt the Leſſee, upon! 
his Covenant for Payment of Rent, 
notwithſtanding that the Leſſor or 
his Aſſignee had accepted Rent be- 
fore of the Aſſignee of the firſt 
Leſſee; for Covenant is not like an 
Action of Debt for Rent. Idem 240, 
241. 

If by a Deed ſealed by both Par- 
ties, it is agreed, that the Defendant 
ſhall give the Plaintiff ſuch a Sum 
for all his Lands in 4. It will a- 
mount to a. Covenant on the Part 
of the Plaintift ro convey the Land, 
Idem 230. 

Where Covenant lies upon the 
Word Demiſe, and where not. [dem 
3215 322. 8 | 

Where? Covenant lies for Misfea- 
ſance, but not for Nonfeaſance. Idem 
2322, 323. 

If a Man by Deed grant a Water— 
courſe, and ſtop it, the Grantee may 
have an Action of Covenant. [dem 
322. | 
If one of the Parties covenant to 
aflure Lands, and the other, in Con- 
lideration of the ſame Covenant per- 
formed, covenant to pay a Sum of 
Money, he is not obliged to pay 
the Money until the Lands be aſſu- 
red, 
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red, But it is otherwiſe, if the 
Covenant had been in Conſideration 
of the Covenant to be performed. iT 
Stund. Rep. 2 par. 156. 1 

Where, in mutual Covenants the Mutual 4 
Words, In Conſideration of the Per- Cetenants, 


formance thereof, ſhall make a Con- | ; * 
dition precedent, and where not, . 
Id. 156, 157. 1 


If the Covenant of the one Part Negative 
be Negative, and the Affirmative and Afir- 4 
Covenant on the other Part be in ative. 4 
Conſideration of the Performance 
thereof; although the negative Co— 
venant is broken, yet the Affirmative 
Covenant ought to be performed, 

Idem 157. 

A negative Covenant is not. ſaid to 
be performed, until it become impoſ- 
ible to break it. Lid. 

In Covenant upon a Warranty of Dj ive 
Lands for Years, the Plaintiff ought 79" of 
to ſhew what Eſtate or Right he N 
that entred into the Lands had at 
the Time of his Entry; and it is 
not ſufficient to aver, that he had 
a. good Title. [dem 178, 179, 1908 | 
181. 

What 3 ſhall be taken on- 
ly for a Covenant. [dem 180. 


YS An 
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An Action of Covenant lies againſt 
a Woman upon a Warranty by her 
and her Husband, annexed to her 
1355 for Years in a Fine. Idem 
Ibid. | 


Cozenant Where, by the Grant of a Rever- | 


N ſion, the Rent reſerved upon a Leaſe 

FE 
Grantee, the Law transfers alſo to 
him the Covenant of the Leaſe for 
the Payment of it, as incident to the 
Rent. Idem 371. 


Breaches If in an Action of Covenant any 


en d. Breaches are well aſſign'd, and others 
the whole Declaration; the Plain- 
tiff ſhall have Judgment for thoſe 
Breaches that are well aſſigned, and 


for the Reſidue he ſhall be barr'd, 


Id. 380. 


Ut 


Some reſolved Caſes as to Pleadings in 


Covenant upon Leaſes. 


| Breach for In Covenant againſt an Aſſignee | 


wot repair fox not repairing a Houle, Defen- 
" dant pleaded in Bar an Accord be- 
| tween bim and the Plaintiff, and 


Execution of it in Satisfaction of 

Bar Ly Ar- the Reparations. It was objected, | 

rd, That neither Arbitrament, nor Ac- | 
cord with Satisſaction, is a Plea, when 


for Years is well transferred to the 


ill, and the Defendant demurs to 


SS PQ? ear = _=nzg I aim J a ; 2 3p Þw ce 


Ra < oa 
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A. 
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an Action is founded upon a Deed, WN 
becauſe Matter en Fait cannot be | 
avoided by Matter in Pais; ſo when 

an Action is in the Realty, or mixt *t 
with the Realty, Accord with Sa- : 
tisfaction is no Plea, and is not 3 

Bar for the Perſonalty, but it was | 
adjudged that the Plea was good: Aud good „ 
And à Difference was taken, where | * 
a Duty accrues by a Deed in a Cer- vis 
tainty, as by Covenant, Bill or Ob- 3 
ligation to pay a Sum of Money; | © 
there, becauſe it takes it's Eſſence | 
by Writing, it ought to be avoided 


by Matter of as high a Nature: But 1 
when no certain Duty accrueth by * 
the Deed, but a Default ſubſequent 1 


gives only Damages, there Accord 
with Satisfaction is a. good Plea, 6 E 
Co. Blake's Caſe. | | 15 
Vide 2 Keb. p. 51. The Court held, 
That an Accord was a good Plea to 
a Covenant to pay a Sum certain, or 
an Obligation when joined with other 
Things uncertain. But Concord after 
the Deed, cannot be a Bar to ſuch 
Covenants as were not broken. 2 
Kol. 187, 188. ks 
Moved for a Repleader in an Defendani 
Action ef Covenant, to perform Plead Pay- 
Articles and Payment of Money, 288 
whereto the Defendant had pleaded a4 = 


Pay- 
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Payment of the Money after the 
Day, which the Plaintiff accepted; 
and becauſe it was not pleaded by 
way of Accord and Satisfaction of 
the Covenant wherein Damages alſo 
are recovered, ſaid to be ill. And 
this Iſſue being inſufficient, and found 
for the Defendant, it's not aided 
by the Statute of Jeofails. And 
by Twy/den, , pleaded to a 
fivgle Bill, if found for the Plain- 
rift, he ſhall have Judgment; if for 
the Defendant, there ſhall be a Re- 
pleader; ſed adjornatur. 1 Keb. 210, 
Vide 3 Cro. 445. pl. 2. Goldsb. 100. 
4. 11. 
Bar, Nr! In Covenant brought againſt : a Leſ- 
3 ſee for Years, for not keeping the 
by Caſcal- Houſe in Repair, the Defendant 
iy, - pleaded in Bar, That the Houſe was 
burnt by Calualty; it was holden to 
be no good Plea in Bar, for that a 
Leſſee that covenanteth to repair, 
ought to do it, be his Houſe burnt 
by Negligence, or by any other 
Means. 5% 162, Crompton and Al- 


leu's Cale. See at the later End of | 

this Treatile. 
Ho»fe re- Defendant pleads, the. Houſe was 
paired in burnt, but repaired in convenient 
convenient Time before Action brought: The 
Plaintiff demurred, becauſe not 2 | 
| * 


Time. 
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by whom, not by the Defendant 
himſelf: But the Court ſaid, That 


being repaired, though by a Stran- 


ger, Was a good Plea ; but in Truth 
the Plaintift had -repaired it, and be- 
cauſe it was a Hard Caſe, the Court 
ſuffered him to wave his Demurrer, 
and take Iſſue not repaired in conve— 
nient Time, the Houſe being unco- 
vered. 2 Keb. 535. 


Vide 3 Keb. 40. The like Plea and 


Demurrer, becauſe the Time not put 
in certain; LE non allocatur, the firſt 
of July ſufficient, LE 
2d, Becauſe not ſaid who repair- 
ed; and per Cur, The Houſe being 
rebuilt by the Plaintiff himſelf, and 
the Defendant's Executors and Ad- 
miniltrators bound to repair it; the 
Plea is ill, and muſt ſhew who re- 
paired it; for if the Plaintiff built it, 
this is no Excuſe; and Judgment for 
the Plaintiff. 15 


If a Leſſee for Years covenanteth Bar by 
to leave Wood in as good Plight as Tempeſt : 


it was at the Time of the Leaſe, and 
afterwards the Trees are over-turned 
by a Tempeſt, he may plead this 


Matter in Bar, and. it ſhall diſcharge 4,5 ged. 


him of his Covenant, quia impoten- 
tia 
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tia excuſat Legem. 1 Co. Shells Caſe, 
| 40 Ed. 3. 6. 185 

Breach for Upon a Covenant in an Inden- 
Non pay- ture of Leaſe, the Breach was for 
2 F Non- payment of Rent. Defendant 
en pleaded in Bar, that the Plaintiff 
Bar by En- entred into Part of the Land de- 
try. miſed before the Rent was due, for 
which the Action was brought, and 
ſo had ſuſpended his Rent. Plain- 
tiff replied, The Defendant did re- 
enter, and ſo was aps as in his 
Repl. De- former Eſtate. And it was held ill 
fendant en- by the Court, becauſe the Plaintift 
tred and did not ſhew that the Defendant con- 
tinued the Poſſeſſion till the Rent 
grew due, but only that he was poſ- 
ſeſſed in his former Right; but the 
Bar by A, Plea: in Bar was a good Plea, and 
fignment judgment againſt the Plaintiff, quod 
before Rent nil capiat per Billam. Style 243. Page 

mom. a T__T 7 
Vide 3 Keb. 858. In Covenant, 
Breach for not repairing. Defendant 
pleads Entry into Part, and building, 

ec. Plaintiff demurred. _ 
In Covenant againſt Defendants, 
Executors to C. Leſſee for Rent in 
Arrear in the Defendants Time. 
Defendants plead Aſſigoment be- 
fore Rent arrear, Plaintiff demur- 
red Per Cur, Tho Debt may 
2 


Bay good, 
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be in the debet & detinet on the Exe- 
cutors Poſleſſion, and then ſuch Afſ- 
ſignment is a good Plea. Contra on —— 
expreſs Covenant, where the Exe- 7 
cutor is charged as ſuch; but if 
charged as Aſſignee only, then the 
Plea were good of Aſſignment before 
Rent arrear; and here judgment 
muſt be de bonis Teſtatoris, therefore 
Judgment for the Plaintift, nif 3. Keb. is 
363. | ug +4 
In an Action of Covenant on Non lo- i 
Demiſe of a Freeſtone-Quarry to the cavit 10 
Defendant, the Defendant covenants P on a 
not to dig in any other Part of the wtf 
Common, and Breach being aſſigned Ae 
in digging, Defendant pleads non lo- 
cavit the Quarry præditt'; to which 
the Plaintiff demurs, the Demiſe be- 
ing by Indenture, and the Covenant — TRE 
collateral, the Plea was held. frivolous, - 
and Judgment for the Plaintiff, ifi. 8 
1 Keb. 715. | Ab] 
In an Action of Covenant for not Departure. i 
repairing a Houſe, the Defendant 410 
pleads Performance, and after re- " 
joins, that he was ouſted by a Stran- 
ger, which per Curiam, on Demur- 
rer of the Plaintiff, is a Departure. 
Judgment for the Plaintiff, 21ſt. [dem 
662. 


81 
Upon 
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Utlary Upon Covenant to pay . Money, 
pleaded. Utlary a good Bar. Idem 324. 

Non infregit Conventionem is tried 
where the Houſe is not repaired, 

| Idem 575. 

General In an Action of Covenant for 

Releaſe of Rent Arrear on a Leaſe for Years, 

1 the Defendant pleaded a general Re- 

| leaſe of all Demands, (which was 

made by Award on collateral Difte- 
rences between them) made after 
the Covenant and before the Rent 
due; to which the Plaintiff demur- 
red, for that the Cauſe of the Re- 
| leaſe was particular and collateral. 
And Judgment for the Plaintiff, ni/. 
Idem p. 499, 510, 511. 2 Cro. 107, 
486. Mo. 544. Et vide Bridgm. 124. 
P20 2405. 

SHnile, See 3 Keb. 814. Releaſe of all 
Demands, Demurrer becauſe the Re- 
leaſe is particular, and bars not for 
a Covenant broken; ſo. after Cauſe 
of Action by Battery, Releaſe of all 
Demands in perſonal Eſtate no Bar, 
3 Keb. 418. A Covenant broken is 
not diſcharged by Releaſe to Execu- 
tor of all Demands of perſonal Eſtate 

of the Telcator, 

Nil debet In Covenant for Rent on Nil de- 

and De- het pleaded, the Plaintiff demurr'd 

N er becauſe albeit the 8 

nan 
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nant doth not alter the Rent, yet 
Nil debet cannot be pleaded. But 
the Court ſaid it was well enough. 
2 Keb. 347. | 

Covenant to enjoy againſt law- 
ful Impediment, is broken by En- 
try of one Huben, Jus. 3 Keb. 40. 
So by one Clamans Fus, and not ſaid 
Legale. Idem 163. Entry Clamans 
Titulum, not ſaid by Stranger, and 
fince the Covenant, no Breach. 2 
Keb. 146. | 


In Covenant on Indenture, 8 O&. Covenant 
165 2. of Demiſe to hold for 99 Yeats for iet 
after the Death of Z. K. if three g 
Lives ſo long live; Deſendant pleads, 
That the Plaintiff potuit uti, and en- witbent 
joy the Premiſſes without the Let of Entry. 


the Leſſor. To which the Plaintiff 
replies, that the Lands are and were 
Dutchy Lands, and that the King 
for Fine and Rent had deviſed the 
Reverſion to H. for 99 Years, if the 
three Nees live, by Reaſon where- 
of he could not enjoy. Defendant 
demurs, and Judgment for the Plain- 
tiff: All this being confeſled by the 
Demurrer, the Plaintiff needs not 
ſhew that he entred, but the De- 


fendant ſhould plead it. 3 Keb. 162, 


202, | 


Cove- 


— 
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Covenant on two Deeds of for- 
mer Husband of the Defendant's 
Wife, to cut Twelve of the beſt 
Trees, whereby the Plaintiff hath 
Election: And Breach is aſſigned, 
Fhat before the Time the Defen- 
dant cuts down ſome of the Trees, 
Defendant ſaith, There were ſuffi— 
cient ſtanding; to which the Plaintiff 
demurred. Vide 3 Keb. 477. 
Releaſe, Covenant no Duty, nor Clauſe of 
: Action, till broken; and therefore 
not diſcharg'd by Releaſe of Actions. 
Alleyn's Rep. 39. Vide antea. 
To perform Covenant to perform certain In- 
Indentures, dentures, and to fave the Plaintiff 
= ſav harmleſs; he cannot plead general- 
= ty Performance of Covenants, becaufe 
fome may be in the Negative; and 
alſo he ought to ſhew how he ſaved 
him harmleſs. Alleyn 72. 

Leaſe If the Leaſe is not good, there's 
naught. no Covenant nor Breach. Telv. 18, 
I 9. 

Leſſor and "Note, That all Covenants between 
Lefſee- the Leſſor and Leſſee are Covenants 

in Law, or expreſs Covenants. Vaugh. 
| Rep. 118. ls 
Reſtraint. An expreſs Covenant reſtrains the 
general Covenants in Law. Iden 
126. 


| Where 
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Where the Covenant is to enjoy Quiet Em 
againſt one or more particular Men, em. 
and where againſt all Men. Jdem 
127. 
By a Covenant in Law, the Leſ- Simile. 
ſce is to enjoy his Term againſt the 
lawful Entry or Interruption of any 
Man; but not againſt tortious En- 
tries, becauſe the Leſſee hath his 
proper Remedy againſt the Wrong- 
doers. Idem 118, 119. 

If a Stranger who hath no Right Teſte oui- 
outs the Leſſee, he ſhall not bring e by 4 
Covenant againſt the Leſſor, becauſe Stranger. 
he hath Remedy by Action againſt 
the Stranger: But if he enter by 
elder Title, then he ſhall have Co- 
venant, becauſe he hath no other 
Remedy. Idem 119, 120. 

Though the Covenant. is, That Outed le- 
the Leſſee ſhall enjoy againſt all galy. 
Perſons; yet he ſhall not have Co- 
venant againſt the Leſſor, unleſs he 
be legally outed. Idem 119, 120, 

121, 123. 

The Law will never adjudge that Strangers 
a Man covenants againſt the wrong- 
ful Acts of Strangers, except the 
Words are full and expreſs. Idem 
121. : 


When 
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Tortious When the Covenant is to enjoy 
. againſt all Men, the Covenant is not 
expreſly to enjoy againſt tortious Acts, 
neither ſhall the Law fo interpret it. 

Idem 123, 125. 

Collateral What collateral Matters ſhall be im- 

Matters. plied upon a Covenant. Vide 1 Ven. | 
Rep. p. 26, 44, 55. And ſee the 
Table of this Treatiſe. 

Damages, Though a Covenant be mace wy 
to a Man, his Heirs and Aſſigns ; 
if the Breach be in his Life-time, Pi 
Executors may bring the Action for 
Damages. Idem 176. 

Quiet En- That a Covenant for quiet Enjoy- 

jo ment. ment may bind, notwithſtanding a 
ſubſequent Act of Parliament to al- 
ter the Title. Idem 175, 176. 

Plea. In an Action of Covenant, the 

Defendant cannot plead, That the 

Plaintiff tempore quo, nibil habit ii 
Tenementis ; though ſuch a Plea in an 
Action of Debt for Rent is good. 

2 Vent. Rep.-99. 2 8 
To repair. Covenant to repair a Houſe; if 
; the Leflee come without Licence 
after the Term ended to repair the 
Houſe, he is a Treſpaſſer. 2 Rol. 

er 

Covenant Note; The Difference between 
in Groſs. Covenants in Groſs and Covenants 
grounded upon a Leaſe; Covenants 
having | 


Tn. 


” TJ 89a! gud „ oo a Dw- 


having a Leaſe for their Foundation 


are within the Proviſo of the Statute. 
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of 13 Eliz. cap. 5. but not in Groſs: 


2 Roll. 401. 

In an Action of Covenant to re- 

pair, and ſo to leave the Premiſſes, 

the Breach was in 60 Rood, Cc. 
Defendant pleads, that one Barn 


Breach for 
not repa 47 
ing. 


Barn. 


was pulled down by the Plaintiff 's 


Conſent; and as to the reſt, Thar 
they were repaired, and ſo left: To 
which. the Plaintiff demurred generally. 
Per Chief Juſtice, He ſhould either 
have taken Iſſue, that he repaired the 
Particulars; or ſay, they were not in 
Decay, modo & forma: And the Par- 
ties agreed to take Iſſue on one of 
the Points. 2 Keb. 798. 
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Concerning the late Ad of Par- 
liament, to prevent Deſtruc- 


tion of Honſes by Fire, and 
new Building of Houſes with- 
in the Bills of Mortality. 


B* Stat. 6 Aunæ, cap. 31. for pre- 
venting of Miſchiefs that may 
happen by Fire, it is enacted, that all 
Houſes built on old or new Foun- 
dations within the Bills of Mortality, 
hall have Party-Walls between, of 
two Bricks thick in the Cellar and 
Ground-Stories, and thirteen Inches 
thick upwards from the Founda- 
tion, and eighteen Inches above the 
Roof, and no Cornice of Wood 
ſhall be made in ſuch new Houſes ; 


but Front and Rear Walls of ſuch 


new Houſes ſhall be built of Stone or 
Brick, to be carried two Foot and 
an half above the Garret Floor, and 


coped with Stone or Brick: And 


if any Houſes ſhall be built in the 
ſaid Places, contrary to the In- 
tent of this Act, then the Owner 


and Head Builder undertaking ſuch 


Building, ſhall forfeit 50 /. one 
Moicty to the Informer, the other 
2 to 
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to the Poor of the Pariſh, to be le- 
vied by Warrant and Diſtreſs, &c. 

That no Action ſhall be main- 
tained againſt any in whoſe Houſe 
or Chamber any Fire ſhall acciden- 
| tally begin; provided that nothing P, vi 
therein ſhall make void any Agree- between 
ment between Landlord and Tenant. Landlord 
Allo by the ſaid Act, that if any = 
Servant, through Negligence, ſhal!“ 
cauſe any Houſe or Out-houſe to 
be fired, ſuch Servant being thereof 
convicted by Oath before two or 
more Juſtices of Peace, ſhall forfeit 
100 J. unto the Church-wardens of 
the Pariſh, to be diſtributed amongſt 
the Sufterers, as to the Church-war- 
dens ſhall ſeem juſt: Upon Non- 
payment, ſuch Servant ſhall be com- 
mitted to ſome Work-houſe, by 
Warrant of one ſuch Juſtice, for 
eighteen Months, to be kept to hard 
Labour. ; 

There is alſo a Proviſo, that ſo 
much of this Act, as relates to the 
Indempnity of thoſe in whoſe Houle 
any Fire ſhall begin, ſhall continue 
for three Years, and from thence to 
the End of the next Seſſion of Par- 
lament, 


But 
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But by an Act made 7 Annæ, for 
making the former Act more effec- 
tual, it is enacted, That the for- 


mer Clauſe concerning Houſes to be 


erected and built either upon old or 
new Foundations, was not intended, 
or ſhall be conſtrued to extend, to 
Houſes to be built upon any Part of 
London-Bridge, but that the fame 
may be erected and built with Wood 
and Timber, as hath . hit herto 
uſed. 

And that al Houſes to be built up- 
on old or new Foundations, in any 
Place about London and Weſtminſter, 


or Places compriſed within the Weck-. 


ly Bills of Mortality, (except Houles 
on London- Bridge, and the River of 
Thames below Bridge) ſhall have 
Party-Walls between Houſe and Houſe 
wholly of Brick- or Stone, except. 
Door-Caſes, Windows, Lentils, Breaſt- 
Summers, Story-Poſts and Plates, of 
two Bricks thick at leaſt in the 
Cellar, and one Brick and an balt 
thick upwards to the Jop of the 
Garret-Floor, and all Gable-ends to be 
one Brick in Length, and eighteen 
Inches above the Roof; and to have 
no Beams or Rafrters lie or ſtand, or 


be in the Brick-\ orks of the Gable- 


ends. 
2 | That 


a”. 
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That all Party-Walls hereafter to 
be buile, ſhall be built nine Inches 
on each Man's Ground, whether the 
old Party-Wall be Brick, Stone or 
Timber ; and that the firſt Builders 
ſhall have Power to pull down the 
ſame, and build up the new Party- 
Wall as aforeſaid, and be paid by 
the Owner of the next Houſe after 
the Rate of 5 J. per Rod, as ſoon as 
he ſhall have built the ſaid Party- 
Walls: And for all Houſes hereatier 
to be built, that will not yield the 
Rent of twenty Pounds per Anymum 
more than the Ground-Rent, to be 
left to the Diſcretion of the Builders, 
provided that all Party-Walls for the 
{ame be built with Brick. : 

That all Chimney - Jambs and 
Backs, ſhall be nine Inches thick 
from the Celiars to the Roof; and 
al Withs the Inſide of ſuch Chim- 
nies, four Inches and an Half in 
Breadth; all the Funnels plaiftered 
or pargeted the Inlide from the 
Bottom to the Top; all Chimnies 
to be turned or arched under the 
Hearth with Brick, (except upon a 
Ground-Floor;) and that no I im- 
ber ſhall lie nearer than five Inches 
to any Chimney, Funnel. or Fire- 
J place; and all Mantles between the 


Q Jambs 
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Jambs arched over with Brick; and 


no Wood or Wainſcot ſball be plac'd 
or affix'd to the Front of any Jamb 


or Mantle of any Chimney, nearet 


than five Inches from the Inſide of 
ſuch Jamb or Mantle; and that al 
Gable-ends, called nine Inches thick 
in Varty-Walls, be rendred on the 
ruftelt Side: and that all Stoves 
and Boilers, Coppers and Ovens, 
that ſhall be fer up with Brick or 
Stone, ſhall not be nearer than nine 
Inches at the leaſt to the adjoining 
Houle, and no Timber to lie nearer 
than five Inches to any Fire-place or 


Few. 


That no Brick or Stone-Work in 
the Fronts, Party or Partition-Wal's 


of any Houſe, Tenement or other 


Building whatſoever, that ſhall be 
erected upon any new or old Founda- 
tion within the Cities of London and 
IV-jtminſter, or their Liberties, ſhall 
be ſupported, depend or bear upon 
any Sort of Timber or Wood-Work, 
{excepting upon Piles and Planks, 
where they are abſolutely neceſſaty 
for Foundations in marſhy and un— 


found Ground; and excepting like- 


wiſe all Houſes vpon Londo Bridge) 
upon Pain that every Perſon io of. 
fending, ſhall for every ſuch 0% 

| | fe:ice | 
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fence ſuffer Impriſonment for three 
Months without Bail or Mainpriſe. 
That no D-..or-Frame or Windows- 
Frame of Wood, to be uſed in any 
Houſe or Building, which ſhall be 
erected upon old or new Founda- 
tions, within the aforeſaid Cities of 
London and Weſtminſter, or their Li- 


berties, (except Houſes on London- 


Bridge, and on the River of T hame?s 
below Bridge) ſhall be ſet nearer to 
the outſide Face of the Wall than 
four Inches, 


Q 2 THE 


TABLE. 


Actions. (Lide aſſigns, Cove- 
nants, Conditions, Gc.) 


CTIONS for Arrears after 


Entry, Page 102 
Action for -hindering to take away 
Emblements, 151, 152 


Action in Waſte, how it lies, 220 
By whom it muſt be brought, 232, 
: 2233 
Who muſt join in the Action, 234 
Where it lies after a Releaſe, 23" 


Afﬀtons 
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Actions on the Caſe. 


A. 


1:tions on the Caſe between Farmers, 
Tenants, amd others, relating to 
Torts and Nuſances, Cc. Page 303 
For ſtopping up a Way to a Houſe 


or Land, Ibid. 
For turning off Water, Bid. 
For drowning another's Ground, 
| Ibid. 

For diverting Water from a Mill, 
Ibid. 

For diſturbing his Walk or Foldage, 
304 


For not folding kts Sheep, Ibid. 
For diſturbing him in his Common, 


| Tod. 
For digging a Pit there, bid. 
For incloſing the Common, 303 


(See Tit. Common.) 
For diſturbing a Common Water- 


ing- place, 305 
For ouſting the Leſſor's Executor, 
161d. 

For hindering the Leſſor to view, 
| Ibid. 

For Leſſee for Life againſt Leſſee 
for Vears for Waſte, Ib tu. 
So for Leſſee for Years againſt Lei- 
fee for Y ears, Ibid 

| 5  . Where 


F 
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here the Leſſor neglects to pay 
Subſidies, Page 3c6 
Againſt Tenant at Will for volun- 
tary Waite, Ibid. 
Againſt Tenant by El:git, who holds 
over, Tv:d. 
Againſt Lord for cutting down his 
Copyholders Trees, Lid. & 309 
For refuſing to grind at the Lord's 


Mill, | 30) 
For Damage by Fire, Jbid. 
For not repairing Fences, Ibid, 
For not fcouring Ditches, 308 
For not repairing Sea-Banks or 
River-Banks, | 114. 
For not repairing a Highway, or 
Private Way, Ibid. 


For not repairing his Houſe, 309 
For Diſturbance by an Upper Room, 


F Ibid. 
For Damage by an Under Room, 
Jeid, 

For over-building another's Houle, 
bid. 

For Rapping Lights and Windows, 
310 

Smile by Walls, Wood-piles, Ec. 
Ibid. 

How ſuch Wrong may 'happen to 
be purged, 311 


For 


r 


For Nuſances by Dye-houſes, E?:. 
Page 311 

By ſetting up a Pig-ſty, Ibid. 
By a Chandler's Shop, Sc. 312 
By throwing dead Carcaſes, c. in- 
to another's Ground, « Ibid. 
By ſuffering Tithes, Hay, Sc. to 
lie too long on the Place where 
bought, Oc. Ibid. 
Proviſo for ſaving Actions between 
Landlord and Tenant in the late 
Act, to prevent Deſtruction of 
Houſes by Fire, Ge. 316,379, Ge. 


Acceptance. 


Acceptance of Rent where no Con- 
fir mation of the Leaſe, & econtra, 
71, 83, 84, 96 

After Acceptance of Rent from the 
Aſſignee, Covenant lies againſt his 
Leſſee, | 114 


Amends. (774 Diſtreſs.) 


Aſlignees. (ide Covenants, 
| Rent, Ge.) 


How they are bound by, and liable 
to, the Covenants of the Leſſee 
or Aſſignor, Qs. 845 85,86 

24 © pos 


7 he 1 B LE. 


Upon an Aſſignee's being evicted, 

A 86 
Actions by Affignee of Affignee, 
Executors of Aſſignee; Sc. 87 
low he muſt diſcharge himſelf « 


the Rest, IJ hbid. 
Notes in Nature of Inland Bills, 
how aſſignable over, 297 


Aſſignee, where bound by the Co- 
venants of the Leffee, and where 


not, 119 
Aſſignee having aſſgned over, not 
anſwerable for the Rent, 145 


Aſſignee, tho' refuſed at one Time, 
may be accepted another Time, 
11 5 

Am; ignment of Hedge- boot, Er. 
Aſſignment by Tenant for Tears, 
who dies, 114 
Smile by his an Sc. Ibid. 
(Jide Page 87.) 
Reverſion not affignable without 
Deed, | 115 


Attoꝛnment. 


Attornment, how diſpenſed with by 
the late Act of Parliament, 115 


Avowzy. Vide Diftreſſes and 
Roeplevin.) 
Baäͤr⸗ 
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Bargains, &c. 


Argaining, buying and * ling 
Goods aud Chattels, according to 
the Act of 29 Cart 2. cap. 3. 
Page 291, Ec. 

Concerning Notes promiſing Pay- 


ment, | 23 023.286 
How they are aſh gnable « overs Sc. 
161d. 
Bonds, FRE 

Bonds to e es Conan con- 
cerning them 38, &c. 
Fin nil ts, „ 198 
Simile for Repair s. 99 
Not forfeited where the Rent is in 


Suſpen ce. W 100 


. 246 Chancery. 


BR Elf therein for Mortgagees 
63 

Waſte relieved in Chancery, 88 
Not. againſt a voluntary Act, Did. 
For Relief in Chancery. againſt 
e and L ae 3. BY 


7e TAP LE. 


Commencement and Deter- 
. mination of Leaſes, Kc. 


How the Commencement and De- 
termination of Leaſes ought to be, 
Page 83, 136, 139, 140 

Upon a Leaſe from Year to Year, 83 
Voidable Leaſes, how determined 
or continued, Wia. 
Continuance of the n tho' rei 
veritate determined, | 84 
Simile of the Grant of next Avoid- 
ance of an Advowſon, Ibid. 
Leaſe determined by Husband's 
Death, though limited over to 
the Wife, We 4b 
Mow to commence, if Habendum be 
2 Die Datus, or a Confectione In- 

» denture, 2 435 
Further concerning the Commence- 
ment of Leaſes, I 
Where not mentioned „hen! it 2 
begin, 137 
How, if the Date be ene, Bid 
If it be without Date, Toad. 
oy from the End of the heath miſ- 
recited, by Ibid. 
Upon a Leaſe for Life made by Fre- 
bendary, i Ibid. 


Made 


Thee T4 H LE. 
Made to commence upon Failure of 
Ihe, „ Page 138 
Where one Leaſe is made to Day, 
and another the next Day, of the 
ſame Lands, fs = bord. 
Second : Leaſe to commence upon 
Surrender of the firſt, Ibid. 
Where made: to commence after 
another, and there is none, 139 
To commence pn an enten 
how, n | Bid. 
Upon Nomination of another; 140 
en Payment of a Sum of Money, 


bid. 

By a Parſon of his , termi- 
nates with his Life, bid. 
For roo Years, if A. and B live fo 
—— 140 
a Joint-Tenant to. begin after- 
"oY IT 5 142 


For the Doctrine of Common between 
Landlord aud Tenant, ſee Chap. 
VII. rougbont, viz. 

Of 0 ſeveral Sorts of Common, 

245, 246, Cc. 
of whe Lord's Common, and who: 
mall have it, 250, Cc. 
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Of Common - Appendant, - and for 


The TABLE. 


what Cattle, Sc. Page 246, 252 
Of Common Appurtenant, and 
how it may be uſed, G. 246, 266 
Of Common for Cauſe of Vicinage, 
and how it may be uſedg 247, Ge. 
Of Common in Groſs, how it may 
begin and be uſed, Ge. 2455 266 
Of Common without Number, 250, 


257.258 
Concerning the Seiſin of Common, 
how-to be obtained, 273 
Concerning what. Things a Com- 
moner may do, Oe. 275 
Concerning, the | Approvement of 
Common, 284, Oc. 
Of. 6 of Com- 
„mon, | "Bf 288 


Commons; an Agreement." to en- 
.cloſe it decreed to be perform d 


in Chancery, 289 

Common, when it may be taken in 

a common Field, +: kh 190 
rn 9 > ( At Tz: 


TED Conditions. Ton 


nnn 
Cond: tion not to aliens) „ rds 
Lery for. Condition een Eid. 
<0brion notte alien bid 


ob by 4) aver {at 
Upon 


The TAN L E 
Upon Condition, that if the. Leſſor 
alien, the Leſſee ſhall have Fee, 
rage 104 

Where, upon Condition broken, 
Executors may enter, 105 
Simile where, upon Reſervation. of 
Rent, the Heir may enter, 133 
Condition for Leaſe to be void, if 
one of Joint-Tenants died, 103 
Where the Deviſe of a Leaſe may 
bea Breach of Condition, 106 
Who may take Advantage of a 
Condition, | BL dt Las id. 


Copyholders. A 


41 0 Vide 5 5 Reeſoituros, - and Te 
vans by Copy: e ald. ö 


Whether Copy hold Land be within 


the Statute of Limitation of. En- 
1 tries, f ent LATE T vi 142 
n tb. ene wot elt tr ia 
xd er Coꝛn ny Grop:- . U 
1 Wen! N 51142 5 8 
Concerning = dena s Sowing and 
Reaping, 324, P51 


Where ul ahe Landlord malb have it, 


nl „i n 7 2 und 11 13313 Voi 
Concerning Roots, Hemp, ok: Fhx, 
Os. Ibid. 
457 | Where 


. . 1 "8.0. -- 


cx 
3 x = 


The 7 4 Y L BE. 
Where the Exeeutors ſhall have it, 


Page 1 52 
How, upon a Tenant's Eſtate in- 
certain, 15 154 


The Reaſon why Tenant of uncer- 
tain Eſtate fhall have it, bid. 
Where the Leſſee or Surrendree 
fall have it, 153 
Where Leſſor of Tenant for Life 
ſhall have it. | bid 
Where for his Benefit of whofe Ma- 


nurance the Corn came, 154 
For Reverſioner of Tenant for Life, 
Ibid. 


Where the Remainder-Man upon 
a Demiſe, and not the Execu- . 
ors," an Eqs 

w here the Raeume of the Huſ- 

band that ſowed, and where the 


Wife, Fee id. 
Where the Husband of 'Fenant in 
'Dower ſhall have it, Did. 


Where Leſſee for Years of the 

Wife's Lands, fo of Tenant by 
the Curteſy, ſhall have it, 1634. 
For whoſe * upon Ground 
ſown by a Woman durante Vidui- 
tate, who takes a Hubbarids - 159 
How after Husband's Death upon 
Loeaſe of his Wife's. Lands, 15 


* N 
2 
"4x £ -® 


Upon 


The 7 4 5 L E. 
Upon a Recovery by Title Para- 
mount, who ſhall have it, 1 


Where the Heir ſhall have it, Wd 
Where the Difſeiſor ſhall, 158 
Where the Widow im Dawer ſhall, 
Ibid. 

Where her Executors ſhall have it, 
Did. 

Where Tenant in Tail gives it a- 
way, and Gies before Severance, 
id. 

Where ſuch Tenant gives away a 
Tree growing Ron the Land, 


152 
Where Tenant. in Fee-fimple does 


he like. e 
Covenants, EET 
(Vide Aﬀfences, Rent, be) 


Upon Leſfee's Covenant W 
how his Aſſignee ſhall be liable, 
84, 85 

When the Covenant extends 3 


Thing in Being, and is 5 


to the Thing demiſed, Sc. 


Upon a Coenen 10 r e 
daund, 


VW here 


Te T 4 B L E. 
Where Covenantor bound, but not 


the Aſſignee, Page 86 
Upon a Covenant to deliver a Stock 
of Cattle, G %. bid. 
Writ of Covenant upon Aſſignees 
being evicted, * TJbid. 
32 H. 8, 24. Extends not to colla- 
teral Covenants, 87 
Actions of Covenants by Aſſignee 

of an Aſſignee, Ec. I bid. 


Covenant for Leſſee to have Houſe- 
Boot and Fire-Boot upon the 
Leaſe of a Houſe and Wood, 89 

How a Covenant to permit, Ec. 
| ſhall relate to the Aſſigns, 93 

Upon a Covenant 16-bulld, and he 


builds more, c. lud. 
Upon a Covenant not to ingloſe. 
t 94 

Later Covenant by ſecond Inden, 
ture, no Ba, id. 
Action of Covenant upon Gong 
Water courſe, N „e. fb. 
Siet upon Amide: Eſtovers, 
Ibid. 


| Coverdar of Teſtator broken, Il 
Not againſt Grantor tor not re- 


pairing; + oi „ ods 194. 
How: by an ANS feht guertion,; 
though not named, ud. 


3 
of W f | | tie 


The TABLE. 


How by Grantee of a ROI 


Page 94 

What Words amount to a Cove- 
_ - nant in a Deed. 95 
A Proviſo may, id. 
That his Under-Tenant mould not 
dig, i 
Where Covenans: goes with the 
Land, Ibid. 

| Covenant, if Rent hobiebindy Leaſe 
to be void, 96 


Upon a Covenant to ſupport, up- 


hold, Oc. when Action to be 


brought, 96 
How . Aſſignee, though. not 
named, for not repairing, 97 


Leſſee takes an old ruinous Houſe, 
and covenants to leave it in Re- 
pair, ey 

Upon a Covenant to leave a Wood 

in as good Condition, G. 98 


Leaſe with Warranty aeg but 


to a Covenant. 100 
Where Covenant lies againſt Lesbe, 
after Acceptance of Rent from 
his Aſſignee, 114 
Modern Caſes adjudged in Cove- 


:nant, _ 2 


Concerning quiet Unioythont, Tbid. 
Of Covenants Affirmative and Ne- 


gative, e 


By 


The T IB L E. 


By Deed-Poll ſufficient, Page 314 
Concerning Words of Covenant, 


Ibid. 

Conditional Words concerning 
them, Ibid. 
Where the Cauſe of the Covenant 
muſt be performed, 315 
Covenant muſt be of lawful Matter, 
Ibid. 

Covenant, bow taken againſt Co- 
venantor, id. 
Several other Obfervations relating 
to Covenants, 316 


Some reſolved Caſes as to Pleadings 
in Covenant en Leaſes, 322, 


8 . +4 > 53 323 
Cutoms. | 

Caltom, what. 26 
Properties incident Jer a tend Cuſtom, 
4 27 


In Cuſtoms, there is Uſer, Non- 

Uſer, Abuſer, and Inter-Uſer, 28 

Cu oms muſt be reaſonable, 30 
How at the Will of the Lord, 33 

Concerning Tenants Services, 696.1 

30 

Concerning Sole Feeding, 32 


Di⸗ 


The TABLE. 


Diſtreſs, 
(Vide Replevin, Re ſcous, VC.) 3 


Tſtreſs for Rents, where Te- 

nant for Years grants Part of 

his Term, Page 110. (Vide 18), 

Sc. 193, Ec.) 

Diftreſs by Cuſtom, concerning it, 
15 

Of putting Diſtreſs in Pound Overt, 

163, 164 

Of what Things Diſtreſs may be, 
bid. 

General Rule of Things levant and 
couchant J id. 

What Things may not be diſtrained 
for Rent, 1564, Oc. 

Of Strangers Beaſts that come by 

Eſcape, 166 


For Amerciament in a Leet, 169 


Of Goods or Chattels, id. 
Of putting Cattle diſtrained into 
his Vard or Cloſe, 169 
40 another Man's Vard or Cloſe, 
Ibid. 

In the Place where Damage-ſeeſant, 
Ibid, 

Within the County, and within 


three Miles, 169 


Of 


The 7 N L E. 


Of tendering Amends for the Da— 
mage, Page 169, 17) 
If the Cattle impounded die there, 
„ , 163, 168, 169 
Replevin upon a Diſtreſs, 169 
(Jide Replevin.) | 
Parco fracto upon a Diſtreſs, Mid. 
Of two Diſtreſſes for one Rent, 171 
Where no Action againſt the Lord, 
tho' nothing due, bia. 
Where he may diſtrain in the Houſe, 
tho' he might in the Land, 172 
Where for Damage to the Soil, x77 
How Diſtreſs may be {or a Rent- 
2 RR 172, 175 
Concerning exceſſive 7 s, 172 
Diftreſs of common Riga, 173 
Not for Debt, Ec. or Services in- 


certain, | 174 
Where Incertainty may be reduced 
to Certainty, 161d. 


Where for Surpluſage of Rent, 
having gained Seiſin thereof, '/-:4. 
Where for a Nomine Peng, 175 
No working an Eſtray or Diſtreſs, 
ee ink 
Where a Novel Diſſeiſin for want of 
She e 
Diſtreſs for Heriots, 156, 177 
Diſtreſs for ſurcharging Common, 
. 177 

Diſtreſs 


The :T-A. BL BK. 
Diſtreſs made by Executors, c. 


Page 178 
Diſtreſs of Beaſts eſcaping, hid. 
Of Cattle depaſturing, 179 


Of Cattle driving to a Market, 181 
Cauſe of Diſtreſs, where to be 


ſhewn, 180 
Where not for Rent reſerved upon 
aà Feoffment, | 181 
Where there ought to be a Clauſe 
of Diſtreſs, | 182 
For Rent reſerved at two Feaſts, 
88 2, | Thid. 
How hindering a lawful Diſtreſs 
may cauſe Homicide, I8r 
Not where a Reverſion is deter- 
mined, 183 
Upon an Aſſeſſment by a Town, 
Rp Ibid. 
Where by a Grant cf the Fealty it 
becomes a Rent=Seck, bid. 
Where the Fealty cannot be ſevered 
from the Reverſion, bid. 
Upon an Aſſignment of Rent in 
Partition or Dower, 184 
Where ſufficient Amends are ten- 
der'd, Leid. 


Where preventing a Diſtreſs a- 


mounts to a Diſſeiſin, 108, 109 


How 


The TAB L E. 
How upon the Act 2 H. & N. $f 


1. cap. 5. For enabling the Sale of 
Goods diftrained for Rent, Page 
137, Oc. 
How upon the Act made 8 Anne 
| Regine, For the better Security of 
Rents, and to prevent Frands com- 
mitted by Tenants, 193, Ec. 
An Act made 4 Georpii 2. For the 
more effedtunl preventing Frands 
committed by Tenants, and for the 
more eaſy Recovery of Rents, and 
Renewal of Leaſes, 202, Oc. 
Concerning a ſecond Diſtreſs for the 
Reſidue of Arrears upon the 
Stat. 17 Car. 2. cap. 7. See Tit. 
Reſcous and Replevin. 


 Ejectment. 


B* one Joint- Tenant againſt an- 
other, .... To 17 
Proof of actual Entry not neceſſary 
in Ejectment, 150 
On Half a Year's Rent in Arrear 
Landlord may re-enter, ſerving a 
Declaration of Ejectment, 204 
When Leſſor in Ejectment may re- 
cover Judgment, oy 285 


Entry. 
4 5 


The TABLE. 


Entry, 


Where the Party, to whom the 
Rent is reſerved, may not enter 
for the Condition broken, Page 

106 
Where a Tenant may grant away 

his Intereſt before Entry, 111 

Where Entry, Sc. will extinguiſh 
the Rent, 127 


Eſtovers, 
(Vide Common, T; rees, Waſte.) 


Eſtovers, how appurtenant to the 
Land, and ſhall run with the 
ſame, 86, 112 
Upon a Covenant to have Houſe- 
boot and Fire-boot, 89 
Upon Leſſor's Deſtroying the E- 
ſtovers, 94 
of the ſeveral Kinds of Eſtovers; ; 
Vis. I. Houſe-boot, and Fire- 
boot. 2. Plough-boot. 3. Hedge- 
boot, or Hay-boot, 159, 160 
Eſtovers, Definition thereof, 160 
Eſtovers waſted by Landlord, 163 


Excep⸗ 


The TABLE. 


Exception, 


Leſſor excepts a Wood: The Law 
* him a W ay to it, Page 113 


Extingutwment. 
CVide Rent.) 
Extinguiſhment of Rent, 127 
Extinguiſhment of the Duty of 
Fencin 95 Cloſes, il. 
Where o Rent by a Releaſe of all 
Demands, 128 


Where by a Recovery, the Power 
to make a e is extinguiſh- 
ed, | ' Tbid. 


Fines. 
(Vide Tenants by Copy.) 
FIX Es at the Will of the Lord, 


488 
Fines, by: Huand: and Wife, ro 
make Diſcontinuance, 75 


Firmo?s 


To . 


Firmois or Farmers. 
(Vide Aftions.) 


| eee him and his Farm, 

Page 66, Ec. 
None to take above two Farms, 299 
How to be taken by Spiritual Per- 


ſons, Ibid. 
Forfeitures by them for taking Par- 
ſonages or Vicarages, 300 
Sheep- keevers, and Sheep-feeders, 
concerning them, 301 
Beaſt-feeders, G c. Did. 


Several Afions on the Caſe, neceſſary 
to ve known by all Farmers, &c. 


3035 304, Oc. 


Foꝛkeitures. 


(Vide Tenants by Copyhold, Maſte, Nc.) 


Forfeitures by Tenants of Copy- 

hold, Cc. 20 31 24 
Advantage to  Feme-Copyholder, 
tho' Husband makes a Forfeiture, 


37 

Copyholders Forfeiture by commit- 
ting Waſte, id. 
Forfeited Eſtate revived, 33 


=: Forfei- 
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The TAB LE. 
*Forfeiture by deferring Services, 
*>.3;i 14 {Page 40 

ernte for taking Farm a Vi- 
carage or Parſonage, 300 


Gzants. 


O whom to be made, 107 
How to be made in Remain- 
der, --. 26 
Where not without Recompence, 
» 107 

Where the FAS of the Grantor 
2 be void, 108 


Habendum. 
(Vide Commencement) 


Opyholder's Wife not named 
till after the Habendum, 34 


OW the Intent of the Party 
mall be void to all Intents, 
108, 116 


Joint. 


| if an. 


— @a5 MH — Led 


The 74 L E. 


Joint-Tenants, 
(Vide Tenants.) 


_—_ Matters relating to them, 
Page 48 to 53 


Lands. 


W HAT are comprehended 
under the Name Lande, 89 


Lands paſs not upon a Leaſe of a 


Houſe, with the Appurtenances, 
116 

Perſons holding over Lands, Ec. 
after Expiration of Leaſes, to 
pay double the yearly Value, 202 


Leaſes, 


Lass Parol and by gagged 
ture, ; 7 92 
Further concerning Leaſes, Chan. IT. 
66, Oc. 

Leffor and Leſſee, Firmor and Far. 
mer, 69/5 5 Lid. 


Of antient Rents reſerv'd on Leaſes, 


68 

Of what "FOOTY Se. Leaſes re- 
ſerving Rents an to be made, 
Ibid. 

R 2 Leaſes 


The TABLE. 
Leaſes for Years are Chattels, and 
go to Executors, if nct other. 
wiſe diſpoſed of, Page 69 
Long Leaſes, concerning them, 70 
Leates may not be entailed, Vi 


& 141 
If it come to be limited in Tail, Et. 
| bs 
Who may make Leaſes, I'd 
Leaſes by Tenant in Tail, »o, 11 
By Biſhops, c. Tod, 
. Leaſes by Statute-Law, how limit. 
cd, 3 
By Tenant in Tail, Sc. "lid 
Jo whar Leates Stat. 32 H. 8. 28 
ſhall not extend, | Toi. 
By the. Husband of the Wiſe' 
Land, —— 
Leaſes reſerved out of the Statuts, 

| 74 

By Biſho ps, Ec. 75, 70 
By Maſters of Colleges, Dean and 
Chapter, Qs. "1 
.Leaſes of Benefices or Eccleſiaſtical 
Promotion, Oc. 70 


By Parſons or Curates, 77, 55 
Rent upon Leaſes by Colleges, 7 
Leaſes made void by Stat. 18 Eli 
5 83 
How the Ordinary muſt grant Se 


queſtration againſt an Incumbent 
offend- 


. 


The T7-4-B LE 


offending againſt Stat. 13 Fx; 
20. Page 8 
Leaſes confirmed by Stat. 12 Car. 2. 
e. 31. 82 
Leaſes of the Dutchy of Cornwall; 
FPbid. & 144 

Of the Commencement and Deter- 


mination of Leaſes, 1 


(Et vide Commencement. ) 
Leaſe from Year to Year, Cc. 9 3 
Leaſes made to hold at Will, 92 
Voidable Leaſes, how to be made 


void, 83 
Vacated by Order for ean- 
celling, 145 
Leaſe revived by Re-entry of Te- 
nant, 143 
Leſſee, Acts done by him, 14 


(Vide Covenants.) 


Leſſee's filing Bill in Equity not to 


have an Injunction againſt Pro- 


ceeding at Law, — 487 
Leaſes made by Dureſs, how _ 
able, 145 
Leaſe of Land, and Stock of Cat- 
tle, 86, 123 
Concerning Leaſes by Baron and 
Feme, 83 
Leaſe of a Houſe and Wood, with 
Houſe-bouot, c. 89 
K's: Leaſe 
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The T 4B LF. 
Leaſe at Will, how determined, 


| Page 89 
Leaſe for a Year to enable a Releale, 
99 

Nn for Years upon Lives, how 
determined, Lid 
Where Part for Life, and Part for 
Years, id. 
Reading of Leaſes, Ge. before Seal. 
ing, 145 


Sealing Leaſes, concerning it, 91 
Variance in Leaſes, concerning it, 
55 

Leaſe executed by Livery and Seiſin, 
[1350] 

Leaſe to Joint-Tenants, to be void 
if one died, 105 
Leſſor's Intent on a Leaſe to ano- 
ther and his Heir, avoided, 116 
Where Leſſor takes a Leaſe of his 
own Land, ä 6; 1.889 
Leaſe for twenty Years made by one 
who had Power to make a Leaſe 
for ten, and decreed to be good 
„for ten, Ibid. 
Leſſor diſturbed in his Paſſage to 
Rooms reſerved, „ lies 


ga againſt the . | 113 
Leſſee, what Things be may re- 
move, os 119 


Leaſes 


* — —_— — v4.4 


I TAB LE. 


Leaſes revived and confirmed by 
Acceptance of Rent, Sc. Page 


126 
Leaſe to . with Limitation 
over to Wife, , TY $-- 
Leſſee for Years makes a Feoffment 
with Livery, | Ibid. 
Where more Acres than named will 
paſs, = Joid. 
Leaſe by Parſon of his Glebe Lands, 
140 


By an Infant at 1 , of Lands holden 
in Socage, | 


I4T 
Leaſe avoided by a Widow, id. 


Licence to enter and occupy, id. 
Leaſe for Life, and mentions not 
whoſe Life, how to be taken, 142 
Leaſes by Joint- Tenants, Did. 
Leaſes how to be worded, to give 
preſent Poffeſſion, ſo as to bring 


Treſpaſs, 74 
Leafs loſt, yet the Term of Years, 
faved, ' i Ibid. 
Licence, 


Zeonee | to put in Cattle by one 
that has only a third Part, 181 
Entry to fetch ou Cattle without 
Licence, ng. ade 


KR 4: Livery 


The TAB L. E. 
Uitverr and Seitn. 


Leaſe executed by Livery and Seifin, 
Page 19, 103 

Livery made upon a Feoffment by 
Leſſee, I 34 
Livery and Seifin by Parol, 135 
Upon a Feoffment, Habendum 2 Die 
Datus, id. 
A Die Conſectionis upon a Leaſe for 
Life, and Leſſee makes Livery 


a Month after. Itid. 
Livery void where a Leſſee is upon 
Part of t the Fremiſſes, r 


M. nes. 


WEE in Lands let by Leaſe, 
ee them, 144 


MPoꝛtgages. 


Some Obſervations concerning them, 
and Relief n them, 62 


Occapancy. (Vids Teidnth,) 


V. IDE rage 108, 109. 


Parcencrs 


The TABLE. 


Parceners and Partition, 
(Vide Tenants:) - 


YEveral Matters relating to Par- 
tition, e 47, $29 59 


Re⸗ entry. 


"HERE Re-entry is pre- 
vented by Diſtreſs for Rent, 


"183 

Re-entry upon a corenaut not to 
en, e . 
Re- entry by Heir upon Condition 
of Rent broken, Ibid. 
General Prohibition not to enter 
another's Poſſeſſion, 180 
Exception to fetch out Cattle run- 
ning into the Ground. id. 


Remainders. 


3 limited, "and how, 32, 33 
Entry by Remainder Man upon Co- 
pyhoſders being attainted, c. 33. 
Surrender by ſuck Remainder Man, 


339 34 
Re mainders; void in Law. 59% 


lr R 5 Kents. 


9 pi Wh, i * —— * 4 


The TABLE. 


# 


_ Rent3, 


Antient Rents reſerved upon Leaſes, 
Page 68 

What Rents. may, and of what 
Lands and Tenements, bid. 
Nent though not good by way of 
Reſer vation, yet may by way of 


Contract, 69 
Every Quarter s Rent a feveral 
Debt, | te £1417: 41 JO, 
Payable by an Exccutor before 
Bonds, 8 2 Lid. 
For the Moiety of Rent againit an 
Affignee, Thid: 
Where the Rent goeth to the Exe- 
eutors, f 9 897 
M here Rent is. not acquitted by a 
Releaſe, it 105 


Concerning a Rent of ten Shillings 


granted by two Tenants in Com- 


mon, 112 
That the ten Shillings ſhall be ſeve- 
ral, | Thad: 
Of Rent reſerved by two Copart- 
ners, | Ibid. 
Concerning Appontionment of Rent, 
id. & 127 
Kent accepted from Aſbgnees, 114, 
115, 117 


4 = 


The: TA B LE. 
Caution concerning Payment of 
Rent, | Page 120 
Concerning the legal Day of Pay? 
Nen I hid. 
Where tis 1 5 Days after any of the 
ſaid Days, Ibid. & 121 
Where the Rent will fall to the 
_ Heir, (So after) . 
Where Landlord is to be ſought af- 
ter to receive the Rent, 122 
Where he need not pay Rent with- 
out an Acquittance, Lid. 
Where by an Acquittance the Ar- 
rearages are diſcharged, 122 
Of Payment before Sun- ſet, hid. 
Payment of Tithe for Glebe-Lands, 


Ibid, 
Rent reſerved upon a Stock let out, 
when payable, LIT 423 
Of Rent reſerved by eee 
124 
Rent revived. upon, Deach of Je- 
nant in Dower, % id. 


Where a Succeſſor of a Parſon, c. 
accepts Rent reſer ved by his Pre- 
deceſſor, $5.4 425 
Upon Acceptanes by a mene 
is confirmed, id. 
Jo: where ſecond Holand: accepts . 
the Nent, HIS Ip 


Smile - 


The. TABL F. 


Sinile upon Acceprance by Wife, 


Pr1ge 125 
Rent reſerved by Tenant for Lite 
determined, hid. 


Simile by a Tenant in Dower, 126 
Where the Acceptance renews a 

Leaſe for Life, n 
Rent extinguiſhed by Entry, Sc. 127 
Where revived, and where not, Ibid. 
Where Dury of fencing Cloſes is ex- 

tingnifhed, Ibid. 
Of the Demand and Tender of 

Rent, and the Time when, 128 
Reſervation of Rent, how to le 


made, 34S 
Rent how transferr'd to an AM ignee 
Id. 


Where the Rent ſhall go to the 
Heir for the apparent Intent, 131 
Where the Rent is reſerved general- 
ly, and not ſaid to whom, bia. 
Where the Rent is referved' to the 
Son, and not as Heir, i 132 
Rent reſerved upon a Demiſe, when 
the Reſervation ſhall happen, id. 
Rent diſtrained for, prevents Re- 
entry of Landlord, bid. & 133 
Method of Recovering of Seck- 
Keats; Se. 1321 $OP 


Hef | 


The 4 L E. 


Reſervation upon a Rent-Charge: a- 
gainft Sureties and Pledges, is 
void, * Page 220 

Where the Rent upon a Gift in Fee 
of Land is reſerved to a Stranger, 

| e | 106 
Ree val: to a Husband de Fado, 
the Tenant diſcharged, + 118 

Rent how to be demanded to take 
Ad vantage of a Re- entry, 140 

Rent muſt be paid, tho the Tenant 
be kept out of Poſſeſſion by Pe 
litary Force, Ge. 9. 

Rent once accepted, the Leſſor 8 
cannot take Advantage of a Re- 
entry, „ 4 0048 

Rent, Covenant willinot ber fer- ny 
England, for Lands in Ireland, 149 


Repairs. 
. (Vide Covenants and Wafee.) | 
How, the T enant, may cut Timber 
to repair upon the Landlord's 
Covenant, - 471 7 - 
Of the Writ De Reparatione facienda 
between Joint-Tenants, . id. 


" Refcous, © <= 


(Vide Diſtreſs. ) 
Refcous, what it is, 213 


Reſcous, 


The TAB L E. 
Refeous, where Goods are diſtrain- 
ed without Cauſe, Page 180 


Reſcous, where no Rent is due, 214 
Where he renders his Nene to the 


Lord, . * Lid. 
Where the Lord diſtrains in the 
Highway, 261.7 JW. 


Where he diſtrains Averia Carucæ, 
or Things not diftrainable, bid. 
Where the Lord may follow with 
freſh Suit, 215 
Where the Lord hath not Sight or 
View, IJubid. 
Where he hath View, and diſtrains 
out of his Pee. W eee The. 
Refcous return'd and void, bid. 
Where the Diſtreſs is intended for 
Damage feſant, wid. & 216 

Keplevin. 

(Vide Diſtreſs.) 


Sheriffs Deputies for Replevin, by 
Stat. 1 8 2 Ph. & Mar. cap. 12, 


Sc. — 26 
Rephegiari facias at Common Law, 
217 

Tenant is Plaintiff; id. 
Vit ber nam, where it may be had, 
Did. 

Replevin to Bailiff” of a. Franchiſe, 
218 


Whers 


The TABLE. 
Where the Sheriff may enter, Page 


Where: Property i is- claimed by Ne 
fendant, Sc. 218, 219 
Recordare to remove the Plaint, id. 
Simule by a Pore, 220 
Reſervation. for Diſtreſs irreplevi- 
able, is void, EET // & 


Several Men may not join in Re- 


plevin, 7 F Tvid. 


Upon a Diſtreſs driven into another 


County, 221 


Of dead and: living Cattle, bid. 


By Husband alone, id. 
Of Declaration in Replevin, Ibid. 
Replevin againſt the Lord, tho the 


Cattle become back, 59 MBE 
Cautions of giving Inſtructions in 
Replevin, | Tbid. 
Avowry i in Replevin, concerning it, 
222 

Making Conuſance as Bailiff, Eid. 
Manner of Avowries, Ibid. 
Plaintiff's Advantage, 223. 
Coſts and Damages for the Defen- 
dant, 224 
Where part of the Rent is not due, 
Ibid. 
For Rend. and Nomine Pane, Kid. 
Bar to an. Avowry, „ i£ui 


That 


N 

1 
1 
0 
. 


The TABLE. 
That they were the Beaſts of a 


Stranger, | Page 235 
Arrearages of Rent loſt by the 
Lord, Y Tbid. 


If the Plaintiff in Replevin be non- 


ſuit, barr'd or overthrown, 226 
9 * Page 19, Nc. for Stat. 17 
Car. 2. C. 7. 


Setin. 


vide Livery. 5 


"HERE the Lord bath gain- 
- ed Seiſin for more Rent 


LY, Ji G 18 174, 17 5 
— as pl- as 4 3411 4 1 

. Seiture. W 
By Lord, until Tenant come to be 
a admitted, 3 34 


N Lord, in what Caſes, Se. 33 


. Statutes. explained, &c. 
Mag. Char. cap. 10. Of the Writ, 


e injuſte vexes, © 1417759 
Stat. Marlbr. cap. 4. Of exceffive 
Diſtreſſes, Oc. 172 


Maribr. c. 21. and Weſtm. 1. c. 17. 

Of driving Diſtreſſes, &z. 277 
Weftm. c. 1. Of Eſtates entailed, ) 
21, H. 8. c. 19. Of Avowries, 223 
23 H. 8. 


23 H. 8. c. 156 Of keeping Stoned 
Hlorſes, | age 302 
25 H. 8. cap. T5. of keeping Ee | 


25 H. 8. cap. 6. of keeping Wes 
in Parks, 302 
2 & 3 P. & N. cap. 3. of feeding 
Sheep, Cows, Ec. ia. 


43 Elix. c.). Of cutting or ſtealing 


Wood, e 


7 Fac. 1. c. 12. Limitation of Shop- 


Book Debts, 8 
21 Fac. 1. c. 16. Limitation of En- 
tries, 42, 63 
15 Car. 2. c. 2. For puniſhing Wood- 
fſtealers, 1 
17 Car. 2. c. J. Of Diſtreſſes Wa: 


vowries, 197 


29 Car. 2. c. 3. Of Frauds touching 


Leaſes by Parol, Se. 17, 18 
29 Car. 2. c. 3. Of She Oc. in 
Bargains, Contracts, Sc. 291, Gc. 

2 I,. & M. cap. 5. Of ſelling Diſtreſ- 
ſes, | 187, Oc. 

4&5 M. & N. c. 16. Of Mae 
without Notice, | 

188 M. z. c. 17. Licence to 5 
in Mortmain, 19 


3 4 Anne, c. 9. of Promiffory 


Ren, : 297 


4&5 


- _ 9 — 


The TABL EF. 
485 Anne, c. 16. f. 17. Of com- 
mencing Actions after Entry, 
Page 42 
— 10. of diſpenſing with At- 
tornment, 115 
4& 5 Anne, c. 16. 615, 16. Of plead- 
ing double, and of Coſts, 200 
——— 28. Of Account againſt Exe- 
cutors, G. 38 
| e A142, c. 1). For ſecuring Rents, 
and to pꝛevent Frauds by Te- 
nants, 193 
na ſeveral Statutes touching Leaſes 
by Biſhops, Dean and Chapters, 
Prebends, Parſons, Sc. 71, 69. 
er. A Statute confirming an Or- 
- der of Court, e Py 


Surrenders. 
_ (Vide Tenants.) 
By Copyholder, in Conſideration of 
Marriage, or Payment of Money, 
r 
By. a Remainder-Man where Rl 
thing paſſes, 32 
By him in Remainder of Copybold- 
Lands, | 34. 
Into the Hands of two Copyholders, 


Is 

By an Attorgey, of a Copyhold 
Efſtate, „ s. 

| | N 


The TAB LE. 
By Copyholder for Life, and Copy- 


holder in Fee, Page 36 
By Infant Copyholder, bid. 
By Husband of Woman e 

i 
By Heir, to a Stranger after Entry, 
and before Admiſſion, TIbtd. 
By Copyholder — Forfeiture, 
| 98% 39 
Where a new Leaſe amounts. to a 

Surrender in Law, 113 
If Surrender can perfect without 
Acceptance, Oc. 138, 139 


Leſſee cannot ſurrender before his 


Term begin, 113 
Chief Leaſes may be renewed. with- 
out ſurrendring all the Under- 
Leaſes, 211 


Tenants and Tenures. 
T H E ſeveral Kinds thereof, 1,293 


Tenants in Fee- ſimple, 4 


Incumbrances and Forfeitures of 


Fee- ſimple Eſtates, _ 


Tenant in Fee- Tail, 

General and Special Tail, 75 . 

Special with Limitation, 

Tail Tenures, becoming entinct, Bid, 

Tail Tenures, Incumbrances, 9 

General Perpetuity in Eſtates ſettled 
1 the Stat. De Donis, Sc. Jbid. 

Eſtates 


N — — 


The 74 B IL. E. 
Eſtates dock'd by a Common Re- 


covery, | Page 10 
Entry by the Donor, SITES © 
Tenant in Tail after Poſibility of 
IlIlſſue extinct, II 
Who may be ſo, Ibid. 
Tenant by the Curteſy of —_— 

Tenant in Dower, _ I2, 13 
Dower at Common Law. 13 
Dower by the Cuſtom, 1 

Tenant or L 15 

Livery and Seiſin upon Leaſe for 

Life, — id. 


Reverter of Eſtate aftor a Partition 

detween Tenants for Life, 142 
Tenant for Years by Leaſe, 16 
By Leaſe Parol, 17 
When Leaſe for Vears takes Right, 


20 

Tenant at Will, 21 
Tenant at Wil, if be e, ſhall 
e Ibid. 


Not ſo in Tenent for Years, 22 
Tenant at Will not bound to Re- 


pairs, 23 
Ff Tenant at Wilt commits von- 
tary Waſte, Se. Dhpid. 
Tenant at Sufferance, 237 24 


Tenant by Copy of Court-Roll, 25 
How 


The T 4B L E. 


How ſuch 'Fenant may or may not 
alien his Eſtate, Page 26 


Of the Properties of a Cuſtom, and 


the ſeveral Uſages thereof, 27,28 
Copyholder fined at. the Lord's 


Will, 23 


His AdmiM on without Fine, 29, 3 5 
- (See after) 
Work-Days of ſuch Tenants, 29 


Inter-vſcr tor Rent, Ibid, 
Deferring of Services, 40 
Abnſer by Cartlhs (See Tit. Common.) 
29 

Preſcription by Copyholder to hold 
by Fealty, 30 


By che Lord not to hold his Court, 


31 
Surrenders by Copnie a in Con- 
ſideration of Marriage, or Pay- 


ment of Money, „ 


By an Infant, by an Eunbandd, Ge. 36 
Forfeitures by Copy holders, 31 
_ Cuſtom for Copyholders to have the 


ſole Feeding, +, 1:38 
_'To licence others to pur in- their 
Beaſts, id. 


(For theſe, ſee more in. the Dofir ing 
concerning Commu, Kc. Ch. VII.) 


e 
If a Copybolder be attainted or 
convict of Felony, 1 


Copy- 


The TABLE. 
Copy hold Land of the Tenure of 


Burrough Engliſh, Page 35 
Tf Copyholder cut Trees, 3% 
Copyhold extinguiſhed, Pd. 
Advantage to Feme-Covert Copy- 

holder, 37 
If Copyhold ſurrender'd, be deter- 

mined by the Lord's making a 

„„ 38 
Copy hold Eſtate forfeited and re- 

vived, Thi d. 


Copyhold by Eſcheat re- granted, 
39 
That Fines of Copyholders ouzht 


to be reaſonable, bid. 
That the Time to pay them ought 
to be reaſonable, 40 
Fine not due until Admittance, Ibid. 
What Fine, 41 

Where a Fine certain is tender'd, 
Ibid. 

Cope Land within the Statute 
Limitation of Entries, 42 
Tenants by the 8 concerning 
| them, e | Ibid. 
Tens in Coparcenary, concern- 
ing them, l 
of iſters, Aunts, Ec. 456 
Partition by Copartners, and Te- 
nant by Curteſy, F bid. 


3 | Par- 


The T AB LE. 
Parceners by Cuſtom of Gavelkind, 


Page 47 
Difference between Coheirs and Co- 
partners, 49 
Joint-Tenants, concerning them, 48 
By Diſſeiſin, Oc. Ibid. 
Survivorſhip amongſt them, 49 
Upon a Leaſe, _ Ibid. 
Of Goods, Ge. 47 
Of Leaſes by them, 144 
Where they ſhall have ſeveral Inhe- 
ritances, < 50 
If one of the Donees and 10 Iſſue 
alſo dies, 51 
Where one grants a Rent- Charge 
to the other, | id. & 52 
Ejectment by one Joint-Tenant a- 
gainſt another, | 117 
Joim-Tenants may make Partition 
by Conſent, | 32 


How, amongſt ſuch Tenants, the 
Husband — Wife but as one, 53 


How Joint-Tenants became Te- 


nants in Common. 54 
Tenants in Common, concerning 
them, 3 Sh 
How Tenants in Common from 

Joint-Tenant .. Weid. 
How between Feoffor and Feoffee, 


SS 
How between Teal for Life, 16:4. 
| How 


The TABLE. 
How - when one of them for Life 
«grants away his Part to one of his 

Fellows, Page 56 
How when. one of te three Joint- 
Tenants releaſes to one of his 
Fellows, 16:9. 
How when a Man, his Wife, and a 
third Perſon are Joint-Tenants, 
and the third Perſon releaſeth to 


the Husband, | res; Ok. ---- 
How if the third Perſon releaſeth 
to his Wife, 57 
Tenants in Common by Preſcrip- 
tion, Ibid. 
3 hat Actions brought by them, 
Ibid. & 58 


Mow: an Action lies by one Tenant 
in Common, his Executors and 
Adminiſtrators, againſt the other, 

by Stat. 4 & 5 Anne, c. 16. 58 

The like between Joint-Tenants, 
where one receiveth more than his 
nne, Ibid. 

—.— by divers Deſcents, of Ac- 
tions and Partitions by them, 59 

| Of Leaſes made by them, 60 
Fenancsi in Common by divers Titles, 

_  -» concerning their Executors, Ec. as 
; to Chattels Real and Perſonal, 61 

Tenants in antient Demeſne, Oc. 

concerning them, 62 

* 3 Tenants 


The T ABL E. 


Tenants by Occupancy, "gy 108,109 
How. Occupancy may be prevent 


ed, Ec. Ibid. 
Trees, 
(Vide Eftovers, Wafte.) 
Windfalls, who ſhall have them, 16r 


What Property Leſſees have in 
Trees, 1 162 


Concerning Trees cut down by a 


„er, + +: th 
ale, 


1 leaſing or granting the 


Uſe of a Pump, or other 
Thing, 94 
Caſte, 


B* Copyholder makes a Forfei- 


ture, 37 


Waſte by Leſſee reliev'd in Chan- 
cery, 88 


Concerning Leaſes made to hold 


without Impeachment of Waſte, 
| Ibid. & 226 


Concerning 'Trees cut, and Houſes 


pull'd down, by Tenant for Life, 
| 161 
Concerning Windfalls, Tbid. 
Waſte; where the Leffor may enter 
for Waſte done and where not, 148 


Caution to Tenants againſt commit- 


ting Waſte, | 227 
By pulling down Hovſes or Walls, 
Ec. Jiid, 


8 SOSGlaſs- 


np. * —— 
—— , — 2 — — * 5 
— * in — —— O Eye 16 


Te TABLE. 
Glaſs-Windows, Wainſcot, or Doors 


fixed, Page 228 
By Building a new Houſe, Jbid 
By Tenants of Parks, Warrens, or 


Dove-houſes, Ibid. 
By felling Timber-T rees, double 
Waſte, . 
Waſte in Houſes, Gardens, or 'Tim- 
ber-Trees, 229 
What Trees are accounted Timber, 
Bid. 

Waſte in Willows, Birch, Hazels, 
Quick-hedge, c. Ibid. 


Maſte by . 230 
Waſte in Woods, Fruit-Trees, Ge. 


Ibid, 

Digging Gravel, Stones, or Mines, 

Ibid. 

Suffering Sea-Banks, Oc. to decay, 

Ibid. & 231 

By convertingintoWood or Meadow, 
Lid. 

The Puniſhment and Forfeiture in 

. Waſte, | Ibid. 

How the Action lies, 4 1100S. 

Not againſt Guardian or Tenant by 

Hlegit, | Tbid. 


Not againſt Tenant at Will, 232 
But againſt a Tenant in Mortgage, | 


Dia. 
Of a Writ of Reparation among 
Joint-Tenants, Ibid. 


The 743 L E. 
Where, upon Landlord's Covenant 


to repair, Leſſee may cut Timber, 


e 232 
| Who muſt A400 the Action for 
; Waſte, Ibid. 


Who muſt j join in the Action, 233 
Of a Surrender after Waſte com- 
mitted, 30 in. 236 


If Waſte be committed by a Stran- 


ger; 233 


If by one againſt whom the Tenant 


can have no Remedy, 238 
If where the Land lord covenants to 
deliver Timber, but fails, 233 


If it be to be taken out of the 


Lands, 234. 
Waſte committed by the Husband, 
and Wife puniſhed, Oc. Ibid. 
Where, after the Leaſe, the Re- 
verſion is granted away, . 235 


Leaſe determines pending the Ac- 


tion, 235 
Recovery upon the Death of Ceſtui 
que vie after Walte, _ /77 
What ſhall be recovered upon Waſte 
in Woods, Ibid. 


So in Houſes or Hedge-Rows, 305, 
306 


Pleas in Bar to Writ of Waſte, id. 


That he rebuilt before an Action 


brought, 240 
Abatement of the Writ in Waſte, 
SIS 


S 2 Where 


— Of Words amounting to a Cove- 


Where the Tenant grants a Rent- 
charge, and after commits Waſte, 
% A 0-- Fae $9 

Where Action lies aſter a Releaſe, 


Plea that a Grantee hath nothing 
in the Reverſion, 238 
Waſte by Leſſee before his Term 
begins, | __ Ibid. 
If Houſe be uncovered before his 

Entry, - e id. 
Where the Waſte happens by ſud- 

den Tempeſt, SS. 16:4. & 239 
Who ſhall have the Timber, Oc. 239 
Of-rebuilding it by the Tenant, Mid. 
Of removing Furnaces, Ibid. 
Di ing Land, Ec. for bettering 
Wed - round, | Ibid. 
Forfeiture by Copyholder for Waſte, 


37, 38 
Mood. 
(Vide antea Haſte.) 


Some Obſervations upon the Sta- 

tutes concerning the cutting, 
ſpoiling, and ſtealing of Wood, 
| ; 241 3 Se. 


Koꝛds. 
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